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Foreword

This documentis par t o f Rulddfiidw@sick Scan Series . Each Quick Scan provides a brief overview
of the status of rule of law in a country.

The Quick Scan Series is primarily meant for busy practitioners and academics who want to have a
snapshot of t he rule of law in a country, particularly with a view to understanding what the main trends
and challenges regarding the rule of law are and where local and international stakeholders can possibly
make a positive difference.

Each Quick Scan is written by a reputable rule of law expert from academia and/ or practice, who is
either from the concerned country or has spent many years living and working there.

The Quick Scan Series aims to be neutral and balanced. To achieve this aim, the authors have consul ted
sources from a wide range of stakeholders, including the government, (inter)national NGOs, academia,

and international organizations. They present differences of opinion or analysis, but do not pronounce

judgment on which view is correct. In the contex t of their work on the Quick Scan they have visited the

country and talked to different stakeholders, presented drafts and revised in view of the comments they

received.

All Quick Scans have the same format. Part A describes relevant historical, social, political and economic
context. Part B analyses positive trends and challenges. Part C is an overview of relevant indicators on

rule of law. To identify relevant trends and challenges in rule of law, the Quick Scans are guided by the

conception of the rule  of law developed by the World Justice Project Rule of Law Index.

This Quick Scan on the rule of law in Tunisia has been prepared in partnership with the Arab Center for

the Development of the Rule of Law and Integrity (ACRLI). In particular, ACRLI organ ized national level

meetings to generate input and feedback from a wide variety of
professionalism in identifying and committing stakeholders, leading the workshops, assisting the authors

and organizing outreach activities has been invaluable.

The Series is made possible by generous funding of the Dutch Ministry of Economic Affairs for the
Innovative Rule of Law Initiative.

The Hague,

Ronald Janse
Hague Institute for the Internationalisation of Law

November 2012
The writing of the  Quick Scan was finali sedin April 2012
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Quick Scan Tunisia

Part A:
Overview of the Rule of Law In Tunisia




1. Concept of the Rule of Law

The term 6rule of | awd6 has many definitions in various | egal
spread through the Anglo - Saxon countries. In France, it is called the princip le of legality (  principe

de légalité ) and in Germany, it is called state of law ( Rechtstaat ).*

In a country ruled by law, the exercise the state power is limited by principles protecting subjects from

the arbitrary exercises of power. Individuals have ci vil liberties under the law and may use them in the

courts. No country can have freedom or democracy without bei
by law). In its simplest form, the rule of law may be defined as the reign of law, which means that the

law is above all and no one is above the law.

According to the United Nations Development Program (UNDP), the definition of the rule of law covers
the equal protection of the human rights of individuals and groups, and it includes the just punishment
in accordance with the provisions of the law. Law should be binding on governments and should protect
equally the citizens who are subject to it, instead of citizens being subject to the whim of the strongest
group at a particular time. The law should pro vide protection against exploitation and abuse of all
vulnerable groups.

The rule of law or state of law is a legal system in which everyone is subject to the law i individuals
and groups as well as governing public authorities. This concept is very close ly linked to the respect for
a legal norms hierarchy, the effectiveness of separation of powers, and the guarantees of fundamental

rights. It is also closely linked to the spread of constitutional regimes. The concept of rule of law is

essentially incompa tible with dictatorial regimes, which are often based on the violation of fundamental

rights of individuals and groups. 2

lRainer QRulog eqf 6L aw, Recht s st a ainChaigtiah StArtkded.), d e Cobstitationali@m, Universalism and

Democracy: A Comparative Analysis , (Nomos Verlagsgesellschaft, Baden -Baden, 1999).

2HEUSCHLI NG, 6L6 Etat de droit/ / ReRehue interaatiandle/ dR DrbiteConoparé L a ,w)d pp. 1603 ( -4Q05;
Brian Z. Tamanaha, On the Rule of Law: History, Politics, Theory , (Cambridge university press, 2004); Paul Craig, Formal and
Substantive Conceptions of the Rule of Law: An Analytical Framework , pp. 46 7-487, (1997).
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2 . Historical Overview of Tunisia

Tunisia is an Arab Maghreb, African, and Mediterranean country, located in the far North of Afr ica, with
a population of 10,629,186 people and an area of 610,163 sq. km.

Tunisia has played a prominent role since ancient times with the famous Phoenician city of Carthage,

which was called the Africa Province during Roman times. Long wars have taken place between Carthage

and Rome, considered amongst the most important wars during the Roman era. Tunisia was called

AfRomedés Cultivated Eartho for its provision of agricultural opr
Byzantines in the sixth century, t hen was conquered by Muslims in the seventh century and became

an Ottoman subdivision in early 1574. It was then placed under the French protectorate from 1881 to

1956. It obtained its independence on 20 March 1956. Thereafter, the monarchy was removed an d the

Republic was proclaimed on 25 July 1957. The leader Habib Bourguiba became the first President who
ruled Tunisia until the end of 1987, when he was displaced by his prime minister, Zine El Abidine Ben Alj,
on 7 November 1987 under the so -called medic a | c oup BedA wvas forced, after 23 years of
authoritarian rule, to leave power and flee to the Kingdom of Saudi Arabia on 14 January 2011 following

a peaceful mass popular revolution. The former Speaker of the Lower House, Fouad Mebazaa, became
interim President between 15 January 2011 and 13 December 2011. On 13 December 2011 the current
President, Mohamed Moncef Marzouki, assumed power.

Tunisia is a member of the Arab League and the African Union, and has traditionally had good relations
with th e European Union, to which it is connected through partnership agreements concluded in 1995
and entering into effect in March 1998.
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3. Constitutional and Political Data

for the Pre - Revolution Period

Tunisia has a rich and unique legal history. It had one of the first constitutions in the world, the

constitution of ancient Carthage. Aristotle wrote about the constitution of ancient Carthage with

admiration in his  Politics book and considered it as to have established a moderate democratic system.

During the nineteenth century, Tunisia withessed a reform and modernizing movement, as it was one

of the first countries in the Arab and Islamic world to issue important documents for the organization

of governance and establishment of freedoms, the most impor tant being the  Fundamental Pact issued
in 1857, and then the Constitution issued in 1861.

After the Declaration of Independence in 1956, Tunisia called for the election of a national constituent
assembly to establish a constitutional monarchy. It also es tablished several social reforms, the most
important of which was the issue of the Code of Personal Status  on 13 August 1956, which forbade
polygamy and called for equality between men and women before the law.

On 25 July 1957, the National Constituent As sembly declared the abolition of the monarchy and the
establishment of the Republic, then developed, approved, and issued a Constitution in June 1959.

The Constitution of 1959  adopted a presidential system and the principle of separation of powers.

The Constitution of 1959  has undergone many amendments, the most important of which were in 1969,
1975, 1976, 1988, 1997 and 2002, before it was suspended in March 2011 then finally cancelled in
December 2011.

This Constitution adopted three powers and regulate d the relationship between them but was of limited
effectiveness, with no democratic core and became gradually void of credibility, since it included the life

presidency of President Bourguiba and was also affected by numerous amendments, in addition to th ose
made during the time of former President Ben Ali.

a. The Legislative Authority

Title Two of the  Constitution of 1959  allocated legislative authority (Articles 18 to 36), to a single

chamber called the National Assembly (known as the Chamber of Deput ies, Majlis al -Nuwaab, since
1981). Another chamber, known as the Chamber of Councillors ( Majlisal -Mu s t a s h Was Added

by the June 2002 amendment , Thepdopleshat exdrdse thetlagiplative autherity:  fi
through the chamber of depu ties and the Chamber of Councillors, or by referendum . 0

The Chamber of Deputies remained the general legislative competent authority, while the Chamber
of Councillors had less important legislative competences.

The Chamber of Deputies included 214 deputi es until the date of its dissolution after the 2011 Tunisian
revolution (hereafter, the Revolution).

As for the Chamber of Councillors, Article 19 of the former Constituton st i pul ated that, fAThe Chan
of Councillors is formed of members whose number do es not exceed two thirds of the members of the

Parliament. The electoral law shall determine the method of verifying this number every six years,

according to the existing number of the Parliamentds members. o
126 coun cillors, 43 of them representing the governorates with one or two member for each governorate

according to the population, 42 elected on the national level among peasants and wage -earners

nominated by the relevant professional organizations within lists co ntaining not less than double of the

number of seats of each class, and finally 41 councillors appo
personalities and competencieso.
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The former Constitution theoretically assigned several functions to the Parliament o fTunisia( al-Bar | ambn

at-T & n shéreafter Parliament ), the most important of which was the general function of law -making
of all types (ordinary, organic, and constitutional), the power to control the government, the power
to approve development plans, and the pow ers relating to the Supreme Court.

The function of government control witnessed a clear development in the constitutional provisions,
through the amendment of the Constitution on 8 April 1976, when techniques derived from
parliamentary systems were introdu ced, including written and oral questions, as well as the list of blame.

However, the powers of the legislative authority were meaningless in the one - party system then the very
dominant party system, and witnessed a continuous decline in practice, especial ly since the amendment

of the Constitution on October 27, 1997, which narrowed the field of legislative authority and extended
the scope of executive power (the powers of the President).

b. The Executive Authority

Title Three of the former Constitution (Articles 37 to 63) addressed executive authority. The National
Constituent Assembly in 1959, under the influence of Habib Bourguiba, established a political system

based on a strong executive authority. This option made the executive authority the most imp ortant
authority in the former Tunisian political system. The original text of the Constitution  stipulated the
singularity of the executive authority, assumed by the head of state who is assisted by a group of

secretaries of state. There was no prime minis ter or government in the strict sense of those concepts.

However, the difficulties resulting from the end of the cooperatives policy in 1969 and the emergence

of health problems of the head of state, led to the creation of the function of Prime Minister, who led the

government in 1969. Thereafter, executive authority became bilateral, consisting of presidential head of
state on the one hand, and of a government headed by a prime minister on the other hand.

This arrangement was confirmed by an amendment t o the Constitution on 8 April 1976. The  Constitution

was again amended in 1988 following the assumption of power by Ben Ali, who moved the executive
authority towards a greater dominance by the President.

According to the former Constitution , the President of the Republic is directly elected in a secret ballot
for five years. The President is elected independent of parliamentary elections, and has a many
important powers.

The President exercises many powers that can be divided into three categories:

Articl e 38 of the Constituton st i pul ated that the President shall
and shall direct the general policy of the State and control its basic options. He is the general

commander of the armed forces and he is the one who approves the diplomatic representatives of the
State abroad and accepts the accreditation of the f
He shall sign treaties, declare war and conclude peace with the consent of the Parliament. He has the

right to pard on. He appoints the Prime Minister and the other members of the Government, under the
suggestion of the Prime Minister. He also assigns, under the suggestion of the Government, the civil and

military superior functions, appoints the President of the Consti tutional Council and a number of its
members. He oversees the implementation of the laws and exercises the general ordinal power. He also

presides over the Council of Ministers.

The Constitution authorizes the President as well to intervene in the legislat ive field, as he has the right
to submit draft laws to the Parliament and these draft laws shall have priority in the consideration. He
authenticates the laws and oversees their publication, and may reject their authentication and return

them to the Parlia ment for a second reading by the majority of the latter.
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The President may also assume power in case of parliamentary recess, in case of a mandate from the
Parliament or in case of dissolution of the Parliament. He may call the Parliament to convene in an
extraordinary session.

In case of non -ratification of the draft budget by the Parliament before December 31, the President may
enter the provisions of the budget draft laws into effect, with premiums of three months, renewable by
virtue of an order.

The President of the Republic may, in accordance with Article 19 of the Constitution, appoint one third of
the members of the Chamber of Councillors among national personalities and competencies.

Finally, Article 63 of the Constitution authorized the President of the Republic to dissolve the Parliament.

The powers of the President in this field are very important because they enable the President to control
the legislative work.

The President also has important powers in exceptional cases , as Atrticle 46 stipula  ted that the President,

in case of an i mminent danger threatening the integrity of the
independence in a manner such that the ordinary work of the state cannot be processed, may take all

extraordinary measures after consulting the Prime Minister, the Head of the Parliament, and the

President of the Chamber of Councillors.

In the Tunisian political system, the government did not have the same role as compared to most

parliamentary system, as the function of the govern ment was to assist the President in exercising

executive authority, as stipulated in Article 37 of the Constitution. Article 58 stipulated that the

government oversees the implementation of the stateds gener al

and opti ons defined by the President.

The President has absolute authority over the appointment of the Prime Minister and the President

appoints the members of the government under the suggestion of the Prime Minister. The President may

terminate the functions of the government or a member thereof as the President wishes, or under the

suggestion of the Prime Minister. The government is accountable for its actions before the President and

it is theoretically responsible before the Parliament for the implementation of the stateds policy.
Parliament may vote on a list of blame against the Government and oblige the Government to resign.

This had never happened due to the affiliation of the members of both authorities, almost entirely, to the

same dominant party at the time, the Constitutional Democratic Rally ( At-Taj ammu-duad gr-A Ad

D A mu g¥ FHassemblement Constitutionel Démocratique ), under that name or previous names.

c. Judiciary

Title Four of the former Constitution addressed judiciary authority (Articles 64 t 0 67), and stipulated in

Article 65 that, AiThe judges are independent, with no authorit
Article 67 stipulated that, iThe necessary guarantees to the |
transfer and disciplinesh al | be overseen by a Higher Judici al Council . o

The Fifth Title of the former Constitution addressed the Supreme Court, and the Sixth Title address the
State Council. The Sixth Title also covers the administrative judiciary represented by the Administrative
Court, and the financial judiciary, which is represented by the Court of Accounts. The Seventh Title of the
former Constitution (Articles 72 to 75) addressed the Constitutional Council, which remained mainly for
consultation, and was by fully subordinate, in terms of membership and functionality, to the President
of the Republic.
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The political system in Tunisia was characterized from 1956 until 14 January 2011, by the absence

of a real separation of authorities, and the dominance of the executive autho rity, especially that of the
President over all the authorities that were continuously overseen by him and were allocated for the

service of his absolute power, as the Parliament was a mere chamber for the registration of the
President 6s de s isrThesPresiderd usedrthe judic@mry as a tool for unfair trials and to repress
individuals and organizations that showed some independence. The judges suffered from all types

of abuse and the judicial organizations were obliged to be subject to executive authority.

HiiL Quick Scans | The Rule  of Law in Tunisia 13



4. Public Rights and Freedoms

The repealed 1959 Tunisian Constitution began wi t h t he plonisiais afeéd, @edegehdant

and sovereign State, its religion is Islam, its language is Arabic and its regime is repidblicano
Articl e 3 c ondoveneigngy delohgs ta Tunisian people 0 ,and Atrticle 6 laid down the principle

of equality of citizens before the law. The 1959 Tunisian Constitution approved, in Articles 7 to 17,

a number of fundamental rights and freedoms , such as freedom of thought, speech, press, publication,

broadcast, assembly, establishment of associations, and organization (Article 8), right to property

(Article 14), inviolability of the home and secrecy of correspondence (Article 9), freedom of move ment

within the country and abroad, and the choice of residence (Article 10).

However, the Tunisian political system was characterized by its limited democracy under the era of

President Habib Bourguiba and evolved gradually towards an authoritarian and p ersonalized presidential

system, where the political pluralism was cancelled since the beginning of the sixties and the opposition

Tunisian Communist Party ( al-3izbash -Sh uy g éTAg naits A ; Parti c 0o mmuasduttaweel. t uni si en)
Meanwhile, most professiona | and civil organizations were turned into tools to justify and promote the

choices of the ruling authority, with the exception of the General Union of Tunisian Workers.

The relationship between the General Union of Tunisian Workers and the rulers alternat ed between

domestication, subordination, relative autonomy, and sometimes even open conflict, such as in the years

1978 and 1985.

Several regulations were issued stifling freedoms, such as the Code of Press in 1975. Thisnon -
democratic and authoritarian trend was deepened during the reign of Zine El Abidine Ben Ali, who
overtook the aging Habib Bourguiba as President in late 1987.

Upon assuming power on 7 November 1987, Ben Ali announced a number of reforms aimed at
festablishing the riulug ioofnsloaw caamd eilnsitng t he presidency for |

( 4

i

political pluralism. The first three years of Ben Alids reign

However, tyranny, autocratic power, and exclusion quickly developed and President Ben Ali did not keep
his promises, such as his promise to limiting the number of presidential mandates to three. President

Ben Al i 6s expanded powers were sol i di fConstitltioh hin2002gh t he amendmen

Furthermore, the conditions to run for p residential elections were amended on the occasion of each

election, in order to exclude the opponents. Several laws were amended in order to close, tighten, and

suppress freedoms. The most important of which was the amendment of the Act of Associations in 1992,
the Anti-Terrorism Act in 2003, the amendments to the Penal Code. Most recently, Article 61 bis of the
Penal Code was amended in August 2010, *which broadl y everyTunisiahho, diredtly or
indirectly, intends to make contacts with agents of a foreign State, institution or organization, intended

to incite harm to the vital interests of Tunisia. Vital interests of Tunisia shall mean all that is related to its
economic security.o

The media and communications sector was subject to severe repr ession and subordination, and the

majority of its means were converted for propaganda, disinformn

union. The Tunisian Association of Newspaper Editors was expelled from the World Association
of Newspapers in 1997, be  cause of its indifference towards the attacks on the freedom of the press
in Tunisia.

Furthermore, political and financial corruption dominated the country, bringing the system into a one

of tyranny and corruption. The vast corruption continued until th e people attempted to overthrow the
regime first during the revolt at the Gafsa Mining Basin in 2008, then further during the period between

17 December 2010 and 14 January 2011. This revolution ended with the fall of the regime and the

beginning of a diff icult democratic transition period, aimed at dismantling the rest of its corrupt

structures and changing the constitutional, legal, and legislative framework in order to establish the

actual rule of law.

3 According to  Law No. 35 of 2010,  dated 29 June 29, 2010
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5. Characteristics of the Democratic Transition Pro cess

Immediately after the departure of Ben Ali to Saudi Arabia on 14 January 2011, the Prime Minister,
Mohamed Ghannouchi, announced that he is temporarily assuming the Presidency of the Republic,
because the President is not able to perform his function s, according to Article 56 of the Tunisian
Constitution , whi ¢ h st ifthaiPresidest svas un@ble to carry out his duties in a temporary
manner, he may delegate his powers to the Prime Minister, except for the right to dissolve the

Parliament. During  this period of temporary disability of the President, the Government shall remain
existing until the end of this period, even if the Government was subject to a list of blame.

The President shall inform the House Speaker and the Head of the Chamber of Co uncillors of his
temporary assignment of powers. 0

However, due to the fact that former -President Ben Ali had not actually delegated powers to Mohamed
Ghannouchi, the Constitutional Council announced the following day the permanent vacancy of the

Pr e s i dpositibndaccording to Article 57 of the Constitution . Therefore, the House Speaker,

Fouad Mebazaa, took over the post of the President of the Republic on a temporary basis, pending

the early presidential elections within 45 and 60 days, as stipulated by the Constitution. On 17 January,
a new Government was formed led by the Prime Minister, Mohamed Ghannouchi, with the participation

of some opposition leaders. Mr. Ghannouchi stressed the commitment of his Government to release

political prisoners andt o form a Committee to investigate the abuses, to fight political corruption,

and to investigate the owners of great wealth and those suspected of corruption. However, a large part

of the people refused to continue under the old constitutional and legislat ive framework and the

continued presence of ministers from Ben Alids Government | ed
to be changed on 27 January. However, this was still not seen as enough, and the popular desire

for a further break from the former r egime and its appointees, led to the resignation of Prime Minister

Mohamed Ghannouchi on 27 February 2011. Subsequently, the temporary Tunisian President, Fouad

Mebazaa, appointed Mr. Beji Caid Essebsi as Prime Minister. Mr. Beji Caid Essebsi is one of the figures

of the era of Bourguiba, who left the political scene in the

The temporary President with his new cabinet announced in early March the acceptance of the demands

to break from the old system, to move towards the susp ension of the Constitution of 1959 , and to
organize the election of a new Constituent National Assembly. Subsequently, the Constitutional
Democratic Rally , the former ruling party, was dissolved under a judicial decision issued on 9 March

2011. Subsequentl vy, the legislative authority, with its two Chambers, the Constitutional Council and the
Economic and Social Council were all dissolved under a decree dated 23 March 2011. At the same time,

a new temporary organization was established for the public author ities, and in parallel, high authority to
achieve the objectives of the revolution: political reform and a democratic transition was established

includinga committee of experts and formed from the majority of parties, civil society organizations,

national figures, and representatives of the revolutionary youth in all the governorates of the country,
assigned to prepare the legal framework for the election of the Constituent National Assembly and to

prepare the other necessary provisions to ensure a successf ul transition process.

This body assumed power to draft a number of decrees, the first of which related to the creation of an

independent supreme body for the elections, followed by a decree related to the elections of the national

constituent assembly, as well as other decrees considered necessary to ensure fair, pluralistic,

and transparent elections. These decrees related to the legal framework of the political parties and

associations and freedom of the press, printing, and publication, as well as the freedom of audio  -visual
communication.

The elections of the National Constituent Assembly took place on 23 October 2011, in a manner that
most of the observers considered a success. Subsequently, the Assembly developed its rules of

procedure and ratified a number of laws, the most important of which is Law No. 6 , dated December 16,
2011. This law dealt with the temporary organization of public authorities, and the law also appointed
several committees for planning and advising on the various questions surro unding the new constitution.
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Quick Scan Tunisia

Part B
Positive Trends and Challenges

Regarding the Rule o f Law




From the standpoint of the rule of law, the analysis of the transition starts at 14 January 2011. Since
then, there have been a number of significant gains, some of which require further consolidation and
strengthenin g (Part 1). There are also several major challenges requiring serious and urgent efforts to
establish a solid democratic system based on the rule of law and the reign of right (Part 2).

1. Significant Gains

The Tunisian revolution and its success led to t he overthrow of the head of the authoritarian regime,
and to a new democratic transition phase during which there were positive gains in the level of

democracy and the rule of law. These gains should be considered precious and relatively fragile.

The gai ns require further consolidation and strengthening.

It is worth mentioning that a series of these achievements and reforms were accomplished based on

international standards and relying on international treaties and charters on human rights, in particular

the Universal Declaration of Human Rights ,as well as the International Covenant on Civil and Political
Rights and the International Covenant on Economic and Social Rights , in addition to numerous other
treaties and charters. It is also worth mentioning in this regard that within weeks of the fall of the

regime, Tunisia ratified a number of additional international treaties and protocols related to freedoms

and rights, * in particular the treaties on the elimination of the death penalty and all forms of tort ure,
the protection of persons from enforced disappearance, ® and the Rome Statute of International Criminal
Court of 18 February 2011 .7 and reservations were lifted on several other treaties.

5

We note in this respect that the international law should prev ail over domestic legislation in Tunisia.
The Tunisian state was established in 1956 on the basis of Tun
international obligations, the supremacy of the international law over the national law, as well as the

prevalence of ratified treaties over the Tunisian laws. Moreover, the Tunisia judiciary has acknowledged

on several occasions the prevalence of international law over national laws, and used this method in

several occasions as a basis for its judgments. However, in most cases, international treaties on human
rights remained inactivate, reflecting the positions taken by jurisprudence which lacked courage and
showed reluctance sometimes under the pressure exerted by the political powers of the former regime.

Themostimpo rt ant gains achieved since the fall of Ben Alids regi m
aspects:

1 Opening considerable scope for freedom of association (a).

1 Relative evolution of the freedom of information (b).

1 Dismantling a significant number of the tyran ny institutions and repressive legal frameworks (c).

1 Accomplishing fair, pluralistic and transparent elections that are up to the international standards
for democratic elections (d).

1 Neutralizing the former executive management of public bodies and establ ishing several public
bodies distinguished by independence and diversity (e).

4 Decree No. 3 0f2011 dated February 19, 2011 related to the adhesion of the Tunisian Republic to the Optional Protocol to the
International Covenant on Civil and Political Rights.

5 Decree No. 5 0f 2011 dated February 19, 2011 related to the adhesion of the Tunisian Republic to the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

% Decree No. 2 of 2011 dated February 1 9, 2011 on the approval of the International Convention for the protection of all
persons from enforced disappearance.

" Decree No. 4 of 2011 dated February 19, 2011 related to the approval by the Tunisian Republic of Rome Statute of the
International Cri minal Court and the agreement on the privileges and immunities of the Court.

8 In particular, in terms of freedoms, for example the reluctance to the non -application of the former law on association given
its contradiction to the relevant international tre aties with respect the Tunisian Human Rights League in the mid -nineties, and
the insurrections against the Judges Association and the National Journalists Union.
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a. Freedom of Association

Freedoms and rights were the fundamental parts of the Tunisian revolution and its demands.
The revolution was consistendtulty oheodr ifbed dosn tamal drigwo ty. 6

The freedom of association witnessed a significant expansion when the number of parties increased to
around one hundred and twenty political parties from all types of ideological and intellectual trends.

The associations ha ve not only increased in numbers, but also in terms of the topics addressed and the
range of concerns. Simultaneously, the legal provisions on freedom of expression have undergone major
developments towards consolidation and strengthening.

Since late Janua ry 2011, a political reform committee was established and assigned the task of reviewing

the legal system in order to remove its authoritarian nature and the legal mechanisms of tyranny.

In March 2011, this committee merged into a supreme body to achieve the objectives of the revolution,
political reform, and democratic transition. The new supreme body consists of legal experts,

representatives of the twelve political parties existing at the time, and the most important civil society
organizations, led by  the General Union of Tunisian Workers, the Tunisian League for the Defence of

Human Rights, the Tunisian Bar Association, the Association of Tunisian Judges, and a number of

national figures and representatives of the revolutionary youth. This body started to operate in mid -
March 2011 and took on the preparation and discussion of four important decrees relating to the

strengthening of freedom of association within the parties and associations, and the freedom of

information and communication. These decrees were then ratified and submitted to the Government for
discussion, signature, and publication in the Official Gazette . In this context, the freedom of association
was strengthened by the issuance of two decrees, one of which relates to the organization of political

parties ( Decree No. 87 0of 2011 concerning the organization of political parties) and the second of which
relates to associations ( Decree No. 88 of 2011 , dated 24 September 2011 concerning the organization
of associations).

a.1 Decree No. 87 of 2011 Concerning the Organization of Political Parties

This decree aims at laying the foundation for the freedom of political association, supporting the

development of political pluralism, and establishing transparency in the financing of political parties

On this basis, Articles 3 and 4 of Decree No. 87 obliges the political parties to respect, in their statutes

and financing rules, the principles of the Republic, the rule of law, democracy, pluralism, peaceful

transfer of power, equality, impartiality o f the administration, the worship places, public facilities,
independence of the judiciary, human rights, and the international conventions ratified by the Republic

of Tunisia. Decree No. 87 prevents political parties from adopting, in their activities, ¢ alls to violence,
intolerance, or discrimination on a religious, sectarian, sexual, or regional basis.

The decree includes procedural provisions relating to establishing political parties and requiring the

founders of a political party to be a Tunisian cit izen and to have their full civil and political rights.

The founding of a political party is conditioned on the sending of a registered letter to the Prime Minister,

with information on the composition, objectives and, structure of the party. Upon receivi ng an
acknowledgment of receipt, the party founders must then file the announcement at the Tunisian Official

Printery, which then must publish it in at the Official Gazette of the Republic of Tunisia within fifteen

days. The political party is then to be ¢ onsidered legally formed with effect from the date of publication.

The Prime Minister may, upon apparent contradiction between the party statutes and the general

principles mentioned above and set forth in Articles 3 and 4 of Decree No. 87 , take areasoned decision
rejecting the establishment of the party, within thirty days of the date of receipt of the registered letter

i ssued by the founders of the party. The Il egality of a decisio
appealed before the Administrati ve Court according to the proceedings of abuse of power.

Decree No. 87 includes provisions aimed at ensuring good conduct and transparency in the management

of the financial resources of political parties. The decree also governs the revenue of political parties,

such as of the contributions of the members for more than TND
greater than TND 2,200 (01,100) generated from the partyods pro
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The draft decree prevents political parties from recei ving funds from any foreign entity and it prevents
the political parties from receiving aid, donations, and grants from legal persons, whether private or
public, except for financing from the state.

The decree obliges political parties to keep accounting r ecords in order to verify the methods of spending
their revenues. The financial statements are to be subject to an annual audit according to standards

controlled by the Body of Expert Accountants in Tunisia. On this basis, and according to the total value

of the financial resources, the political party shall appoint one or two auditors, selected among the

experts listed in the schedule of the Tunisian Body of Expert Accountants.

Title 5 of the decree provides a penal isios.dneghetageofgrossol ati on of t
violation, the political party is to be warned by the Prime Minister, its activities suspended, and it shall be
dissolved by virtue of a judgment rendered by the Court of First Instance in Tunisia.

a.2 Decree No. 88 of 2011, d ated September 24, 2011 concerning the Organization

of Associations

Decree No. 88 aims at ensuring the freedom of establishment of associations, the freedom to join

associations, and the freedom to carry out activities within its framework, strengthening the role of the
civil society organizations and maintaining their independence. On this basis, Decree No. 88 requires
associations to respect, in their statutes, activities and, financing methods, the principles of the rule

of law, democracy, pluralism, t ransparency, equality, and human rights. It also controls the international
conventions ratified by the Republic of Tunisia. Decree No. 88 prevents associations, in their statutes

or activities, from calling for violence, hatred, intolerance, or discrimin ation in all forms.

In order to practice its activities, association is to have the right to obtain information, assess the role

of the state institutions, and offer proposals to improve its performance. It shall also have the right to
hold meetings, to 0 rganize demonstrations, to conduct relevant civil activities, to publish reports, to
publish information, and to conduct surveys. To ensure these rights, the public authorities are forbidden
from hindering or disabling the activities of the associations in any way whatsoever.

Decree No. 88 includes procedural provisions related to the establishment of associations. Every natural
or legal person residing in Tunisia is to have the right to establish an association, adhere to, or withdraw
from the same. The es  tablishment of associations is to be subject to a permit system by virtue of

a registered letter with acknowledgment of receipt sent to the Secretary General of the Government,
including data related to the composition and structures of the association. U pon receiving the
acknowledgment of receipt, the representative of the association shall publish the announcement in the
Official Gazette of the Republic of Tunisia, and the association shall be considered legally formed with
effect from the date of public ation. The draft decree also provides for the rules governing the foreign
associations that form branches of the same in Tunisia, and the networks of associations formed among
two or more associations.

Concerning the financi ng ods, Deaeedls 830 cegurds that théresouacestofithei t i

association come from the subscriptions of members, public aid, donations, grants, bequests,

and revenues generated from the associationbds properties, acti
spend its financial resources on the activities that achieve its objectives, and it may participate in the

tenders announced by the public authorities, provided that the required services are within the scope of

competence of the association.

For legal informat  ion concerning the means of disposal of financial resources, the association shall hold

accounting books according to the accounting system of institutions set forth in the Law No. 112 of 1996

dated 30 December 1996 concerning the accounting system of ins titutions. Accounting standards related

to associations shall be applied in this regard, controlled by a decision from the Minister of Finance.

The association shall also keep financial records and books that control the spending methods of its

revenues, and according to the total value of the associationds an
appoint one or two auditors among the auditors registered in the body of registered accountants
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or experts in Tunisia. Every association benefiting from public money shall submit an annual report
including a detailed description of its funding sources and expenditures to the court of Accounts.

Title 8 of the decree includes a penal code to be applied in case of violation of its provisions.

Upon gross violation  of the decree, the Secretary General of the Government shall warn the association
and its activities suspended and the organization dissolved by virtue of a judgment rendered by the

Court of First Instance in Tunis.

The preparation of both these decrees w as after broad consultations involving many parties,

associations, and professional organizations. They were also subject to extensive discussions at the

Superior Authorityds Council, regarding the issue of | imiting
They can be considered significant gains in the Tunisian revolution and the democratic and pluralistic

political life that the Tunisian society aspires to establish, and one of the major pillars of freedoms,

in addition to the freedom of expression and opin ion, of which the media is the mainstay.

b. Freedom of Information and Communication

The revolution was in large part a strong reaction to the systematic strangulation of freedoms and the

intensive assault on the citi zen ghatmostopdervess,irsidedandbutgidei ty by a reg
the country, confirmed was a repressive regime. This regime was even included by several international

human rights organizations on the black lists of the regimes that are the most hostile to the freedoms

and human rights, and was placed among the first ranks of the black lists of the enemies of freedom of

expression and freedom of the press and internet (Reporters Without Borders, International Federation

for Human Rights, and Human Rights Watch).

Under the former  regime, especially during the last years preceding the fall of the president, Tunisians
were afraid of discussing any matter that in any way related to the internal policy of the regime.

This fear reached the point where people would turn their heads left and right automatically, even in
private meetings. Indeed, this behaviour spread even among the loyalists of the former regime.

Thus, the citizens were deprived, during the last years of the former Tunisian regime, from expressing

their views, concerns, and ideas, in an unprecedented manner during the modern history of Tunisia.

After the escape of the authoritarian president, Tunisians were free to talk and they started to speak
about all political, social, and economic topics, criticizing every person an d every party.

The press, which has long suffered censorship, intimidation, bribes, propaganda, and violation of the
opposing persons, after the revolution witnessed unprecedented changes with some mistakes and
violations that sometimes were described as m edia chaos. The establishment of freedom, pluralism,
impartiality, objectivity, and the move towards democracy in the information and communication sector
represented a major objective of the democratic transition and one of its most sensitive pillars.

The Supreme Body for the achievement of the revolutionds objecti
sub -committee, which started to develop the legal framework for information and communication.

Later, the National Authority for Reform of Information and Co mmunication was established under

Decree No. 10 issued on March 2, 2011.  ° This authority was assigned, according to Article Il of this

decree, with submitting proposals concerning the information and communication reform, taking into

account the internatio  nal standards of freedom of expression. Among the functions of this authority as

well was suggesting draft laws in order to facilitate the reform process as a whole.

9 Official Gazette No. 14 dated March 4, 2011, p. 221
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Both bodies, in cooperation with a number of concerned parties, particularly the Nation al Union of

Tunisian Journalists, the National Union for Culture and Media, and several non -governmental

international organizations, experts from Tunisia and abroad, involved the largest possible number of

journalists, specialists, and experts to develop a new legal framework for media of all types, especially

written and audio  -visual media. This legal framework runs counter to the policy of repression and

obfuscation that existed under the previous regime, by emphasizing in particular that the right to

expression is free and guaranteed to every human being, and that media organizations are free

and independent, with the main mission to spread news, ideas, and opinions and to monitor the

government d8s policy according to theentionst ernational standards a

Three legislations were issued in this regard during the first transitional period, as follows:

1 Decree No. 115 of 2011 dated November 2, 2011, concerning the Code of Press, Printing
and Publication.

1 Decree No. 116 of 2011  concerning the freedom of audio -visual communication and the creation of
an independent supreme body for audio -visual communication.

1 Decree No. 41 0f 2011  issued on May 26, 2011, concerning the access to the administrative
documents of the public structures.

b.1 Decree No. 115 of 2011 of 2 November 2011 Concerning the Code of Press,

Printing and Publication

Under the previous regime, the written press was subject to the Code of Press issued by virtue of the

Law No. 32 of 1975 , dated 28 April 28 1975, 10 which had a number of revi sions since the late eighties.

The Code of Press inherited from the previous era was overshadowed by a restraining trend, as it turned
into a penal code related to the press and included a large number of financial and physical penalties
including deprivat ion of liberty.

Despite the many revisions that have been introduced to this Code during the reign of the former

President in 1988, ™ 1993, * 2001, ** and 2006, the Code remained a freedom  -depriving framework and
was a penal law for media due to its heavy phys ical and financial penalties.  '* Additionally, the control
given to the Ministry of Interior over this sector and the way the Ministry of Interior dealt with the press

effectively made printing stories require prior authorization.

Therefore, it was necessary  to break with this heavy legacy and develop a new legal framework.
In this context, the new decree related to the Code of Press, Printing and Publication, was developed
and included important additions establishing a real freedom of press and a professi onal journalism.

The most important additions, with regard to the strengthening of the rule of law in particular, are the
exclusion of the intervention of the Ministry of Interior in the affairs of press and publication, and giving
this competence over to the judiciary at all stages.

The new text defines a journalist narrowly in order to attempt to purify the profession from mercenaries
and those who lack professionalism, who were widely used by the previous regime. It stipulated the
objective to form a Com  mittee to assign a professional journalist card.

10 Official Gazette No. 29, dated April 29, 1975, p. 992.

1 According to the organic Law No. 89 of 1988, dated August 2, 1988.

2 According to  Organic Law No. 85 of 1993 , dated August 2, 1993.

3 According to  Organic Law No. 43 of 2001, dated May 3, 2001.

14 Larbi Chouikha, FondementetSituatond e | a Libert® de | 6i nfor maGrioounp edie TiubnliFsE X ;c hsaereg @& | s o
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It also recognized the right of journalists to access the news (Article 9), protects journalists in doing their

job (Articles 10, 11, 12 and 13), and protects the confidentiality of sources (Article 13). | t considered as
attacks on the confidentiality of the sources, all acts of investigation, research, inspection,

and interception of correspondence or communication carried out by the public authority towards

ajournalist. Decree No. 115 also punishes who ever attacks a journalist during the performance of his
functions, with the penalty of attack on a quasi - public official (Article 14).

Articles 33 to 38 address pluralism in media. In order to support this pluralism, Chapter 34 prevents

the processes that led to the possession or control, directly or indirectly, of the collective political news
groups, and bans owning or controlling circulation representing more than 30% of the total circulation

for a particular medium.

On the other hand, this decree narr owed the field of press offenses and confined them to a limited
number of cases, introducing a significant commutation to the penalties and cancelling most of the
penalties resulting in deprivation of freedom. The decree related to the freedom of audio -visual

communication is characterized by the same trend.

b.2 Decree No. 116 of 2011 on Freedom of Audio -visual Communications and the Creation
of a High Independent Authority for Audio Visual Communications
According to its official explanation, Decree No. 116 aims at putting an end to the policies of repression,

media blackouts, stifled communication, censorship, media use of the symbols and prerogatives
authoritarian regime, and a lack of transparency in organization and management of media that

character ized the media and audio  -visual sector during the previous regime. Decree No. 116 also aims
at setting the foundations for a strong, independent audio -visual media sector.
Decree No. 116 confirms the freedom and diversity of audio -visual media in accorda  nce with the

international and democratic standards and conventions in this respect (Articles 3, 4 and 5) and supports
this freedom by providing for various regulatory, functional, financial, and judicial guarantees.

Article 1 of Decree No. 116 specifies t hat : fAThis decree ensurewsuat he freedom of a
communication regulates its practices and creates an independe

Article 3 specifies t ha-isudl boenmuhiEatiomsisigoaranteetl pusuact to o

internationalcon venti ons and treaties ratified by t DeereeRe.Adl6bl i c of Tuni
tackled the right to access information and to audio -visual communication, and provided the legislative
background on which the exercise of rights and freedoms is based . Article 5 stressed the necessity to

respect international treaties and conventions on human rights, public freedoms, freedom of expression,
equality, diversity in the expression of ideas and opinions, objectiveness and transparency. As for the
controls o ver the practice of these principles, they are included in international treaties, especially in
Article 19 of the  International Convention on Civil and Political Rights of 1966

Decree No. 116 simultaneously consecrated the respect of the rights and repu tation of others,

and in particular, respect for human dignity and private life, respect for freedom of belief, protection

of childhood and public health, as well as protection of national security and public order as provided

for in treaties and intern ational conventions and in particular, in Article 19 of the International Covenant
on Civil and Political Rights . Decree No. 116 stressed the necessity to promote culture, media production,
and national communications.

In addition to the legal guarantees, Decree No. 116 established the High Independent Authority for
Audio -visual Communication (hereafter, the Authority) , which according to Article 6, is an independent
public entity enjoying legal personality and financial autonomy and in charge of safeguard ing freedom

and plurality of audio  -visual communication.
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DecreeNo.116 r egul ates the Authorityédés composition (Articles
operation (Articles 21 and 22) and financial regulation (Articles 23 to 26). These various provisions tackle

the independence of this authority from the various parties, whether a governing authority, political

parties, financial forces, or sectarian groups.

In terms of composition, the Authority is subject to the guarantees of independence, di versity and
transparency through the appointment method and procedures that ensure the contribution of all
stakeholders in the sector to the process of selection and appointment of members (professional entities

mostly representing journalists, non -journal istic audio -visual professions as well as the three public

powers: legislative, executive, and judicial) on the basis of standards of competence, integrity,

independence and neutrality. Decree No. 116 also determines the length of a term for members of the
Authority, and specifies that members may not be re -appointed. It also provides for protection against
arbitrary dismissal proceedings and against external political or financial influences (Title Il - Section | -
Articles 7 to 14). In confirmation of thi s independence, Decree No. 116 specifies that persons having
fulfilled governmental or public parliamentary duties, partisan positions, or who have worked as

employees of any political party within two years preceding their appointment may not be appointed to
the Authority. Moreover, Decree No. 116 specified that those who had any direct or indirect contributions

or any financial interests in media and communication institutions may only be appointed to the

Authority if they waive those interests or contrib utions. Moreover  Decree No. 116  specifies that is
impermissible to combine memberships in the High Independent Authority for Audio -visual

Communication and any other partisan, electoral, or public office or any professional activity that may
reduce the ind ependence of members of the Authority (Article 10).

Article 15 of Decree No. 116 consecrates the principles governing the Authority in terms of its regulation

ofaudio -vi sual communi cati ons, and -nmakig povers. These principléssared eci si on
include promoting democracy, human rights, the rule of law, promoting and protecting freedom of

expression, supporting the national public, as well as supporting public, private and associative audio -

visual communication sector and enhancing its quality a nd diversity, consecrating the values of freedom

and justice, avoiding concentration of ownership of the means of audio -visual communication means

and safeguarding freedom of expression and diversity of thought and opinion, especially with respect

to political media.

Decree No. 116 confer s upon the Authority a set of powers necessary to ensure the effectiveness of

its work and its contribution to strengthening a democratic and pluralistic audio -visual media scene that
abides by internationally ~ -applicable democratic norms and standards. Th e Authority has decision  -making,
supervisory, and consultative powers that guarantee the independence of the sector.

The main consultative powers of the Authority are the power to propose various procedures, and in

particular legal procedures, to ensure ¢ ompliance with the principles set forth in the Constitution and

relevant legislative and regulatory texts, and the power to submit proposals regarding the legislative

and regulatory changes required by the technological, economic, social, and cultural dev elopment of the
activities of the audio visual communication sector. The Authority may also provide mandatory opinions

to the Parliament and the Government on draft legal texts relating to the audio -visual communication
sector. It may also give a assent concerning the nomination of the chief managers of public audio -visual
communication institutions. This would put an end to the practice of the previous authoritarian regime,

which helped transforming the public media into a propaganda tool for worshiping th e individual ruler

and glorifying his achievements.

Moreover, the Authority is tasked with preparing an annual report including the proposals and
recommendations it deems appropriate for the promotion of the freedom, efficiency, quality, and
plurality of media and audio -visual communication. This report is to be published and displayed on
the website of the Authority and a copy of it is to be sent to the President of the Republic, the speaker
of Parliament, and the concerned communication facilities.
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Article 16 of DecreeNo.116 s peci fi es t he Au t-imakingahdysdpsrvisdre powessi o n
These powers are as follows:

1 Decide on license applications for creation or utilization of audio -visual communication institutions
and grant necessary licenses;

1 Draft, endorse and monitor respect of booklets of conditions for public audio -visual communication
institutions;

1 Ensure freedom of expression and diversity in thought and opinion, especially with regards to

political media either by private or public sector in audio -visual communication field;

1 Develop behavioural rules related to advertisements and monitor compliance by audio -visual
institutions to these rules;

1 Work to enact legal and technical standards to measure the audience of audio -visual programs

and mo nitor the respect of these standards;

1 Decide in disputes related to operation and utilization of audio -visual communication channels,
subject to the power of the National Communications Authority;

1 Impose penalties for violations committed by audio -visual ¢ ommunication institutions based on the
legislation and relevant booklets of conditions.

Title 111 (Articles 27 to 41) of the Decree addresses the disp
and to the penalties that may be imposed due to the breach of the principles, rights, and obligations

specified inthe Decree No. 116 or the booklet of conditions. Such disputes and sanctions are generally

subject to international standards and in particular, the guarantees for the respect of the rights of

defence a nd judicial challenges, gradual sanctioning mechanisms and exclusion of sanctions that deprive

freedom.

This Authority represents, through its pluralistic composition, the guarantees of membership and
operational independence, and the powers it enjoys con tain guarantees for the independence of the
audio -visual media as the Authority becomes the competent independent authority so as to exclude
political interventions in audio -visual media, such as the interventions by the Ministry of Information,
the Minist ry of Interior, the Head of the State or the Government.

The | egal clauses guaranteeing the Authorityds independence ha
within and outside government. Therefore, at the date of the drafting of this report, the Authority h as
not yet been activated.

The media sector still includes many of the people that supported the former authoritarian regime and

the sector is only taking its first steps towards professionalism, objectivity, and integrity. At the same

time, the media se  ctor is encountering criticism and threats to its freedom from numerous parties that

seem be consciously or unconsciously reviving a culture of dominance over the media sector whereby the

media is used to promote the gover nmeeretis@sampagmlaueched bye nt s . Mor eov
some radical religious forces raising the slogan of purification of the media and its redirection under the

pretext that it must be a mirror reflecting the political and societal majority as they see it.

Breaking this fragile  situation requires the observance of freedom of media just like other fundamental
freedoms, the consecration of the freedom and independence of media in the constitution, the

enforcement of the applicable provisions and the creation of authorities in charg e of protecting this
freedom and independence and improving the media performance. Further, strong media also requires
access to administrative documents.

b.3 Decree No. 41/ 2011 Issued on May 26, 2011 on Access to Administrative Documents

of Public Auth  orities

Decree No. 41 is one of the positive achievements realized after the 2011 Tunisian Revolution. Article 3
specifies that any individual person or legal entity shall have right of access to administrative documents,
by means of voluntary and direct ¢ irculation or at the request of the person interested.
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Article 4 required public authorities to regularly publish all information relating to its organizational

flowchart and basic functions. Public authorities are also required to regularly publish fista tistical,
economic and social data, including nati onal(Aricke 8)0 uDedreg
No. 41 facilitates accessto  administrative documents, stresses the need to update these documents at

least once per year, simplifies the related administrative procedures, and calls on the agents responsible

for the information within a public authority to assist applicants for services in difficult cases (Article 9).

Decree No. 41 also promotes transparency by specifying that public author ities are required to answer

a request for services within time limit of fifteen (15) days, and that any refusal must be justified (Article
10). In addition to this relatively short time limit for answering requests, Article 11 reduces this time

limitto two (2) working days in urgent cases and in cases where the request has a direct influence on

the private life or freedom of the applicant . Article 19 smcase offiefasdl totisbua an f i
administrative document, the applicant may launch an app eal with the head of the public authority

concerned, and demand a response; and that the applicant may also challenge the decision of the head

of the public authority in question before the administrative court which shall sit on an interim basis to

examne t he requesto.

The amendment of this decree was signed shortly following its issuance by virtue of Decree No. 45/2011
15

of June 11, 2011 in order to promote its expedient entry into force.
Some criticize Decree No. 45 because of the exceptions that can lim it its strength. Article 16 authorizes
the public authority to refuse to issue administrative documents protected by applicable legislation.

The grounds for rejection include for the protection of personal data to protect intellectual and artistic

propert y rights, and by virtue of a judicial decision if the documents concerned are secrets obtained in

this regard by the public authority . It is worth mentioning that this Article 16 is applied in conjunction

with the inherited legislation that governed the pr evious authoritarian, non  -transparent legal system,
such asthe Law on Archives .*°

Despite these reproaches, Decree No. 41 is still one of the achievements realized after the revolution,
since it strengthens the rule of law and transparency in public govern ance, which must promptly be
enforced in order to send a strong message in favour of transparency and signalling an end to former
practices. This transparency will contribute to the fight against corruption because a lack of information

and low levels of t ransparency make it easier for corruption to continue.

One may argue that the achievements in the field of freedoms were simultaneously realized with the
dismantling of a number of institutions of the authoritarian regime and that these two steps have a
strong relationship.

c. Dismantling the Institutions of the Tyrannous Regime

The transition from tyranny t o democracy typically involves both dismantlement and construction.

This means dismantling of the pillars, institutions, and methods of the old regime occurs alongside efforts
to establish new democratic institutions, pillars, and methods. The dismantling and construction
processes is revealing a conflict between the conservative forces that have benefited from the old regime
and the forces aligned with the revolution, who want to establish a democratic regime that will make a
clean break with the old regi me, its tyranny, institutions, methods of rule, and culture.

16 See Law No. 95/88  of August 2, 1988 publishe  d in the Tunisian Official Gazette under No. 53 of 2 August 1988. Article 15 of

this | aw specifies that, Aithe public archive may only be per thsBaad
increases this time  -limit to sixty years f  or documents including information that may prejudice private life or relate to national

safety, and to 100 years for other documents such as registration books, civil status registers and the registers of public

notaries and bail i ff petifies that thespsrasal &fthe archiledor durgly sientific research is not subject to

these time  -limits.
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The former regime, as well as the Constitution and the security institutions relied on a group of political
institutions to consecrate its dominance and strengthen its tyranny. These institutions were the
parliamentary councils  , other constitutional bodies represented by the Constitutional Council and the
Economic and Social Council, the judicial institutions and in particular the Supreme Judicial Council,

the Supreme Council for Communication i n the media sector, in addition of course to structures within
the ruling party. The despotic regime employed these authorities to confer a fake legitimacy to its
practices, and to act as a deceptive and misleading tool while the party forged elections, pr omulgated

unjust laws and corrupt policies, and concealed the reality of the social, economic, and political situation.

Parliamentary councils were transformed to chambers for the realization of the projects of the tyrant

President and his associates. The Parliament would ratify all legislation proposed by the President and his
government, and in most cases the Parliament stood aside and allowed the President to be the caretaker

and change -maker. The Economic and social Council was turned into a perfunctory and fake advisory
body, while the Constitutional Council played the pivotal role of conferring misleading constitutional

legitimacy because it provided constitutional cover to all of the despotic re
constitutional amendments tha t allowed the former President to remain in office for life and to eliminate

any unwanted competitors in every presidential election round. The Constitutional  Council also conferred
the appearance of constitutional legitimacy to various anti -freedom laws, such as the amendment to the
Law on Associations  of 1992 and the revisions to Article 61 of the Penal Code in August 2010. Moreover,
the Supreme Council for Communication and the Tunisian Agency for External Communication were used

to subjugate the medias  ector and journalists, to pay bribes support, to fight all opponents, to embellish

the image of the regime, to defend its policies, and to justify its choices.

The departure of the former President led to two Governments presided over by Mr. Mohamed

Ghanno uchi. These two Governments were staffed mostly by ministers affiliated with Ben Ali.

These ministers tried to introduce some reforms, but mostly in order to give the appearance

of a transition while maintaining the old constitutional framework and prese rving the institutions
of the former regime. This is evidence by the fact that these ministers wanted to keep the content

of the previous constitution and the procedures that specified that in the case of vacancy of the
presidential office, the president ial elections would be conducted under the terms of the inherited
constitutional rules.

However, the Tunisian people and the revolution youth rejected this approach. They insisted that the old
constitution be cancelled and on the dismantling and dissolutio n of the institutions of the old regime,
considering them corrupted institutions inconsistent with the requirements of the transition and

democratic structure and governed by the authoritarian mentality which contradicts the goals of

freedom, which were th e driving force of the Revolution. After further sit -ins, clashes, and a number of
acts of martyrdom, Mr. Ghannouchi resigned. This signalled an end to the option of continuing with the
inherited constitutional and institutional framework. A new Government was formed in the beginning of

March 2011, which thereafter announced the suspension of the old Constitution. This was followed by the
issuance of a decree on 23 March 2011 on the provisional organization of public authorities, which was

considered a tran  sitional constitution. The decree ordered the dissolution of the Parliament in its two

chambers, the Chamber of Deputies and the Chamber of Councillors. The decree also ordered the

dissolution of the Constitutional Council, the Economic and Social Council, the Supreme Judicial Council,
and other institutions created under the old constitutional system except for the Administrative Court and

the Court of Accounts. The decree also provided for the dissolution of the Supreme Council of

Communications and vario  us municipal and regional councils were dissolved and replaced by special
delegations. However, the position of the influential and corrupt Tunisian External Communication

Agency remained unclear.

Additionally, a judicial decision ordered the dissolution o f the Constitutional Democratic Rally (RCD), the
ruling party of the former President and all its tools employed for propaganda, censorship, bribery, and
corruption.
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This dismantling procedure represents a great achievement because it reflects a strong amb ition to build
a totally different future based on the values of freedom, justice, and credibility of institutions that

express the will of the people and are not used as tools of deception and deprivation. These new

institutions should be based on a real democracy contrary to the inexistent and false democracy tha t the
various old institutions embraced. This dismantlement was necessary to put an end to the tyranny and

open the door to a new democratic structure with new and different frameworks and methods. Therefore,

these steps may be considered significant achie vements for the Tunisian people seeking to get rid of the
authoritarian legacy and hoping to build a democratic alternative consistent with the high level of

sacrifices and hope in the Tunisian Revolution. The first of these steps on the short term was the October
2011 elections, which were conducted without exclusion, fraud, and intimidation.

D. Reinforcing the Principle of Free, Transparent, and Fair Elections

Among the achievement of Tunisian Revolutionds durttheng
milestones of the transition phase and leading to elections in October 2011 that the majority of internal

political parties and international experts and observers considered fair, pluralistic, and in line with

international standards of democratic e lections, despite few secondary shortcomings.

The flight of the former President created a constitutional void that caused uncertainty. The large

guestion was whether to keep the Constitution of 1959  and organize a presidential election with political

refo rm or to draft a new constitution marking a more radical shift from the old system.

After negotiations and oscillations between the two positions, the question was settled by the pressure

from the masses protesting in Kasbah Square, who called for a Consti tuent Assembly election and a new
constitution for the country. Thus, it was decided to dissolve the Parliament, the Constitutional Council,

and a number of other institutions. The date of 24 July 2011 was set as the date for the elections of the

National Constituent Assembly. Then, following the emergence of technical and practical difficulties,

elections were postponed until 23 October 2011.

The Higher Authority for the Realization of the Objectives of the Revolution, Political Reform, and

Democratic Tra nsition (hereafter, the  Higher Authority)  took charge of drafting the various legal texts,

in particular the institutional and legal framework for elections. The Higher Authority ~ was created at the
beginning of March as a consensual framework comprising t he Revolution Protection Council formed of

33 political parties, civil society organizations, and representatives of other parties, including political

parties participating in the two Governments of Ghannouchi, as well as the Political Reform Commission

which is a committee of law experts created after the flight of the former President.

The Higher Authority  played a key role in the dismantling of the legal structures of the tyranny regime,
establishing a legal framework for elections. The experts committ ee drafted two decrees creating the
legal framework for elections and submitted them to the council of the Authority. The first draft decree

focused on the creation of the Independent Supreme Authority for Elections, while the second draft

decree governst he election of the national Constituent Assembly.

After in -depth discussions, all members present unanimously approved the first text. One member
objected to the second text and four members reserved their votes.

The process led to a significant success -- the first fair election ever in Tunisia.

The two decrees relating to the elections are addressed in the following two sections.

d. 1 Creation of the Independent Supreme Authority for Elections

The Independent Supreme Authority for Elections was creat ed in order to put an end to the previous

situation in which the Ministry of Interior and the organs of the ruling party completely controlled the
organization of elections, which led to widespread fraud and intimidation.
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The Independent Supreme Authori ty for Elections is composed of a central commission of 16 members
elected by the  Higher Authority in ~ such a way as to prevent unilateral control. The central commission
opened the door for candidacies and thereafter chose 33 sub -commissions.

d.2 Maintain a Transparent Method to Determine the Lists of Voters that Ensures the Right

to Vote for All Citizens in Accordance with International Standards for Democratic Elections

In order to consecrate this objective, the voting card was replaced by the national identity card. In the
previous regime, the voting card was used as a means to prevent opposition and independent voters

from participating in elections because voting cards were frequently simply not delivered to opposition

and independent voters. Addition ally, the voting lists were manipulated in that they included a large

number of deceased persons and repeat hames.

d.3 Ensuring the Right to Candidacy and Determining Democratic Conditions of Candidacies

Guaranteeing Diversity

This objective included sup  porting the candidacy of women by the adoption of a parity and alternation

rule in electoral lists. This objective also led to support for the candidacies of young persons and for

allowing Tunisians living abroad to register as candidates for the first tim e. Moreover, the candidacy
procedures were also simplified.

In order to ensure broad and balanced representation, elections were held on the basis of the closed list
proportional representation system, taking into account the largest remainders of voters

On the other hand, in order to protect the process of democratic transition from the tactics of the former
regime officials, persons supporting the authoritarian regime were banned from voting. Such banned
persons include the following three categories:

1. Persons whose assets were confiscated after 14 January 2011;

2. Anyone who has held a senior office in government, except for government members not affiliated
to Constitutional Democratic Rally, or anyone who has had a placement in the party structures of
the Constitutional Democratic Rally. To this effect, the Higher Authority for the Realization of the
Obijectives of the Revolution, Political Reform, and Democratic Transition was put in charge of
drafting this list.

3. Any of those who have urged the toppled pre sident to be a candidate for the 2014 presidential
elections. The Higher Authority for the Realization of the Objectives of the Revolution, Political
Reform, and Democratic Transition was also put in charge of drafting this list.

d.4 Organizing the Electo ral Monitoring and Observation and Deterring Electoral Fraud

In order to ensure the transparency of the elections, the electoral law specified conditions and

procedures for retaining international and Tunisian observers and representatives of the candidate s and
supervisors. The decree set forth electoral offences such as taking bribes and using threats and other

unlawful means aiming of influencing voters.

On the other hand, the law allowed for election media, advertising, and electoral campaigns for a peri od
of three weeks. With respect to the financing of the campaign, this was limited to public funding, and an
order was issued regulating the limits and conditions for financing campaigns.

d. 5 Developing Rules for Settling Electoral Disputes

In order to br eak free from the previous electoral system where citizens and candidates had no real

means for redress for fraudulent elections and breach of electoral laws, the new decree allows the

Administrative Court to intervene in the main types of electoral disput es: disputes related to candi dat eds
nomination, disputes during the electoral campaign, and disputes over preliminary results . The various

electoral processes are subject to judicial supervision, governed by the principles of adversarial litigation.
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Wherea s the election of the Constituent Assembly of Tunisia is the first democratic elections of its kind in

the country, it is important that these elections represent a positive precedent with respect to integrity,

transparency, and diversity. Elections were h eld on 23 October 2011, and Tunisian voters were able to

choose their representatives in the Constituent Assembly under appropriate conditions. The Authority

showed neutrality and independence from all the political parties, as well as from the Government. This
is confirmed by the approval by all parties of the election results.

During the Constituent Assembly elections, several shortcomings appeared, including in particular, the

loss of a large number of votes, the low representation of women, the complexi ty of the registration of
candidates and appeal procedures and short deadlines. Therefore, upcoming legislation must extend the
candidacy deadlines and expand the right of appeal. However, it is worth mentioning that this experience
developed the first pil  lars for promoting the culture of electoral democracy, diversity, and peaceful

transferal of power and reinforced a number of transparent principles and procedures. These are

achievements that must be praised and consolidated.

At this stage, the role of t he existing Independent Supreme Authority for Elections should be clarified,
either by replacing it with another authority, or using it as a regular mechanism for the preparation of
the future elections.

e. The Independent Public Authorities

The Tunisia n transitional phase is characterized by the emergence of a number of independent
authorities concerned with various aspects of the transition process.

One may say that the emergence and multiplicity of independent public authorities and their diverse

role s are the result of the illegality of the former political, administrative and constitutional institutions,

their enslavement and use by the former regime for the service of the tyranny regime and the interests

of a small group of rulers, in particular the former head of state. The old institutions were turned into

tools used for the suppression and forgery of the will of the people rather than being used in the public

interests. Thus, these institutions lost legitimacy and credibility, and therefore entire ly lost the trust of
the people in their integrity and impartiality up to the point that one of the most important demands of

the masses and the Revolution was the cancelation, dissolution, and terminations of these institutions.

Based on the foregoing, it appears that the emergence of these independent authorities reflected a deep
crisis of confidence in these inherited institutions and in the administration. This emergence was used as

a substitute for the institutional inheritance and as a means to secure a real transition stage where
institutions are characterized by independence from political and administrative authorities and by

efficiency, diversity, and impartiality. This conferred on these authorities, in the absence of an electoral

legitimacy, an o perational legitimacy that they drew from their independence, efficiency, and close

connection to the demands of the Revolution, within the scope of a pluralistic democratic transition that

does not exclude anyone except the symbols of the authoritarian re gime, its advocates, and the persons
calling for its continuance.

It is worth mentioning that the most important demands of the Revolution are ensuring the democratic

transition and organizing constituent elections and holding accountable the former regime criminals who
were involved in killings and lootings, as well as those involved in acts of corruption. Therefore, three

authorities concerned with theses major goals were created, which are:

1 The Higher Authority for the Realization of the Objectives of th e Revolution, Political Reform and
Democratic Transition by virtue of Decree No. 6 of 2011  dated February 18, 2011.
1 The National Commission for the Investigation of Bribery and Corruption by virtue of Decree No. 7

of 2011 dated February 18, 2011.
1 The Natio nal Commission for the Investigation of Truth and Abuses committed since 17 December
2010 and until the need for it ceases by virtue of Decree No. 8 of 2011  dated February 18, 2011.
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Thereafter, the democratic transition was tackled in the media sector, whi ch was suffering from
repression and extensive subjugation that turned it into a deception machine and a propaganda tool for
the old regime. Therefore, the Supreme Council for Communication was dissolved and the National
Commission for the Reform of the Me dia and Communication was created.

Although the composition and powers of these authorities varied, one may say that they were all
characterized by independence and diversity, and have include a variety of parties. One may also say
that this enabled themt o be generally successful in their missions.

The Higher Authority for the Realization of the Objectives of the Revolution succeeded in bringing
together the various components of civil and political society and a number of experts in a single

framework for  dialogue and consensus. It succeeded in providing the integrated legal framework for the
election of the National Constituent Assembly.

For its part, the  National Commission for the Investigation of Bribery and Corruption compiled thousands
of files and e xamined many of them and referred hundreds of them to the judiciary.

The National Commission for the Reform of Media and Communication carried out numerous awareness

raising activities. The Commission addressed the requests for the creation of new radio an d television
channels according to fair and objective standards and recommended the granting of licenses to twelve

radio and television channels. The Commission contributed significantly to the drafting and issuance of a

new legal framework for media and c ommunication (in cooperation with the Higher Authority for the
Realization of the Objectives of the Revolution and in consultation with numerous stakeholders). The
Commission tried to elevate this framework to the level of international and democratic stan dards. This
was reflected in the two decrees, one on the Press, Printing and Publishing, and the other on the

Freedom of Audio -visual Communication

The legal texts drafted by a number of these authorities created other independent authorities, the most

im portant of which is the Independent Supreme Authority for Elections created by virtue of a decree

drafted by the  Higher Authority for the Realization of the Objectives of the Revolution , which succeeded
in organizing the elections of the National Constitue nt Assembly according to the opinion of stakeholders
and observers. The  Higher Authority for the Realization of the Objectives of the Revolution in cooperation
with the National Commission for the reform of the media, through the issuance of Decree No. 116 of
2011 created the High Independent Authority for Audio -visual Communication  with a proposed
composition characterized by diversity, variety, independence, and neutrality, and whose functions is to

reform the media sector and to strengthen the freedom of this sector. It is worth mentioning that this
authority has not yet been activated. This is also the case for the National Anti - Corruption Authority
created by virtue of  Decree Number 120 of 2011 . This Decree was drafted by the abovementioned

National Com mission for the Investigation of Bribery and Corruption

One can say that, despite the difficulties faced by some of these authorities, whether in their activities or

activation, they are deemed one of the significant achievements that contributed to the s uccess of the
first transition phase. Thus, these authorities gained legitimacy and credibility that must be strengthened

and developed. Without a doubt, the existence of these authorities strengthens the rule of law and the

democratic structure, and can e ffectively pave the way for the establishment of a State of law. These
authorities represent a real achievement in terms of the rule of law and integrity and constitute a

mechanism that helps address the major challenges that are still on the table in Tuni sia.
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2. Major Challenges

Following the Tunisian elections on 23 October 2011 for the 217 members of the Constituent Assembly,
Tunisia faced a series of major challenges. All attention became focused on the process of drafting a new
constitution, a pr  ocess entrusted to the new elected Constituent Assembly.

The following challenges are the five most important challenges facing the Tunisian people, Tunisian
authorities, and civil society:

1 Drafting a constitution for a civilian state with a balanced democ ratic regime (a).
1 Establishing an independent and fair judiciary (b).

1 Developing a fair electoral system (c).

1 Building a security authority in the service of the citizen (d).

1 Examining the economic and social file (e).

a. Drafting a Constitution for a Civ ilian State and a Balanced Democratic Regime

Following the Constituent Assembly elections on 23 October 2011, attention has been focused on drafting
a new constitution. This is one of the most important challenges because the elected Constituent
Assembly was initially elected for this task. Thus far, the National Constituent Assembly has not
completed a new constitutional text, but has developed a new provisional regulation governing the public
authorities and endorsed it on 10 December 2011.

Following the nomination of the presidencies of the Constituent Assembly, the Government, and the

President of the Republic, and the formation of a coalition government consisting of three parties

(Nahdha, Congress for the Republic, and The Democratic Forum for Labour and Liberties) , the

Constituent Assembly took on the task of ratifying its governing statute and approving the Financial Law .
The Constituent Assembly created six committees in charge of drafting the various chapters of the future

constitution.

In addition  to its constituent function, Constituent Assembly is to have broad legislative functions that

may turn it into a parliament and overwhelm it, to the detriment of its progress in the constitutional

drafting process. Article 4 of Constitutive Law No. 6 of 2 011 dated December 16, 2011 related to the

provisional organization of public authorities specifies that, fithe National Constituent Assemb
exercise the legislative power by virtue of this law. The government or at least ten members of the

National Constituent Assembly may propose draft laws "

The concentration of the legislative function appears in Article 6 of the same law, which specifies

|l egislation on the following topics shall take the form of o&or

1 The ratification of treaties;
1 Organ ization of the Judiciary;
1 Organization of media, press and publishing;

1 Organization and financing of political parties, associations and non -governmental organizations
and professional bodies;

1 Organization of the national armed forces except for statutes w hich are issued by presidential
decree;

1 Organization of the internal security forces, except for statutes which are issued by virtue of an
order;

1 The electoral system;

1 Freedoms and human rights and the right to work and the right to association;

1 Personal s tatus.

HiiL Quick Scans | The Rule  of Law in Tunisia 31



Legislation on the following topics is to take the form of o6or

1 The general methods for the application of the Constitutive Law  regulating public authorities
except the ones related to fundamental laws;

1 Nationality and obligations;

1 Proceedings before courts of different types;

1 Regulating crimes and offenses and penalties applicable to them as well as criminal offenses if
punishable by a penalty depriving from freedom;

1 Legislative pardon;

1 Regulating the basis and rate of taxes for the be nefit of the State, except the delegation accorded
to the President by the laws of finances and fiscal laws

1 The regime of the issuance of money;

1 Loans and financial obligations of the State;

1 The fundamental guarantees accorded to civil servants.

The law d etermines the fundamental principles of:
1 The regime of property and real rights;
1 Education, scientific research and culture;
Public health;
Labour law and social security;
1 Contr ol of energy;
1 Environment and urban development.

Some observers and experts ¢ onsider that the vast scope of legislative jurisdiction for the Cons tituent
Assembly is not in line , with the function of the Constituent Authority. The Constituent Authority should

logically concentrate on the drafting of a constitution, and only focus on legislation on an exceptional
basis and in relation to urgent legislation such as the Finance Act or the ratification of treaties.

Observers fear that the Constituent Assembly turns into a kind of ordinary parliament, in charge of

reviewing current laws, enacting new laws, as well as questioning current and former members of the
Government. This legislative role of the Constituent Assembly may turn it into a legislative power

enjoying full proscriptive jurisdiction and thus slow down the drafting of the n ew constitution. This may
prevent the Constituent Assembly from finishing the drafting of a constitution within one year according
to the time limit agreed upon before the elections within the framework of the Declaration of the
Transitional Path. Indeed, the opposition parties supported by the public opinion, and forming the largest
coalition within the Constituent Assembly are responsible for abiding by this obligation, which was agreed

upon before the election.

As for the content of the constitution, the major challenges are related to using a community -based
model which will be materialized in the constitution, especially in the light of the divergence of opinions
on a number of important issues such as the civilian nature of the State, the relationship between the

State and religion, the sources of legislation, and the matter of whether to promulgate laws in
accordance with Sharia, as well as the nature of the new political regime.

These issues are in dispute, and approaches will be opposing and may lead to heated and lengthy
arguments polarization. The most important challenge in this area, in order to ensure the sustainability

and effectiveness of the new constitution, is to have the ability to reach a consensus and to get the

parties to make compromise s, since it is unacceptable that the majority and minority logic settles these
sensitive and fateful issues for the future of democracy and freedoms. It is required from each party in

the Constituent Assembly, and in the political arena in general, to seek a practical agreement approved
by everyone. Therefore, it is worth mentioning that the Constituent Assembly is drafting a constitution
for all Tunisians, and not a | egislative or political partyods

not exceed f our or five years.
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Finally, other societal actors, such as civil society, media, and political parties not represented in the
Constituent Assembly may play a role in this process. Now, consolidating the participation and consensus
model that characterized the first nine months of the transition is required. Also, a wider segment of the
society should participate throughout the constitution drafting process in order to make citizens feel that

they actually have an important document that will guide the polit ical life of Tunisians for decades to
come.

It is a great and urgent challenge to draft a democratic constitution that can establish a balanced political
system that enshrines freedoms, promotes rights, and closes the door to the risks of deviation and the
return of authoritarian regime. Within the scope of this desired constitution and even before its drafting,
the question of reform and development of the judiciary is one of the most important challenges.

b. The Establishment of an Independent and Fair J udiciary

The situation of the Tunisian judiciary has been deteriorating for more than fifty years due to the

absence of fundamental guarantees of the independence of the judiciary in the Constitution of 1959  and
the organic laws governing judicial, admin istrative, and financial judges.

The past era was characterized by the dominance of the executive power over the judiciary through the

guardianship exercised by the Ministry of Justice on all courts and various judicial institutions and judges

themselves. This prejudiced their independence and impatrtiality throughout the years of tyranny of the

regime and led to violations of ordinances, the confiscation of freedoms, and breaches of human rights.

These breaches of freedoms emptied the political scene from t he vital forces, such as political parties,

civil society organizations, and trade unions.

The former regime largely dominated the judicial system by imposing its guardianship over the courts by
various means and by adapting the law governing the professio n of judges to the interests of the rulers.
There were various forms of domination and interference in the affairs of the judiciary. The Minister of

Justice controlled the Supreme Judicial Council, which had to power to transfer, promote, and appoint

judge s. Thus, this council controlled judges through sanctions and other methods.

Since its independence, Tunisia has not had an unofficial or parallel judiciary and did not witness any
development of alternative means of dispute resolution, such as arbitration . The role of arbitration has
been marginal, despite the issuance of a special magazine in this field and the establishment of an

Arbitration Center by the State.

Although the reform of the judiciary was one of the most important demands of the Revolution and one
the most prominent slogans of the important sit -ins at Kasabah 1 and Kasabah 2, the judicial sector is
suffering from corruption and a lack of independence, which are heavy burdens that have not been

eliminated from the judicial corps. Litigants an d judges still have in mind the same image of the judicial

system, despite some changes in the recent period and despite the reformist intentions of the current

government and the positions supporting reform taken by the persons involved in the judicial pr ofession.
The parties involved in the public sector and public opinion agree that corruption is widespread in the
judiciary, in both the criminal and the civil judiciary, as
that combating corruption in the j udiciary and the administration is one of the most important challenges

that must be addressed in order to ensure the success of the democratic transition and the establishment

of alaw -abiding State establishing the rule of law and integrity. The various political and civil actors

agree that the democratic transition stage experienced by the country and the formation of a
government enjoying electoral legitimacy require the urgent reform of the judiciary, the promotion of its
independence, and the consolid  ation of the principle of equality of all before the law.

The Draft Law on the Provisional Organization of Public Authorities classified the Supreme Judicial Council
as a non -constitutional institution and dissolved it, but kept the Court of Accounts and t he Administrative
Court. This draft law also specified that a provisional authority is to be established to serve as a

transitional supreme judicial council. However, this authority is still awaiting activation.
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It is confirmed that the reconstruction of t he Tunisian judiciary may only be carried out by drafting an
integrated legal system based on a constitution that clearly and firmly consecrates the principle of
independence of the judiciary.

Judges associations and stakeholders in general assert that whi le a new constitution is being written and

approved, it is imperative in the transition stage to take a number of urgent procedures, such as
increasing awareness of transitional justice, involving all affected parties, such as greater involvement of
civil society and the judiciary. 7

With respect to the remaining authorities of the traditional judicial system, the most important
challenges for the reform of the system are:

1 Providing fair trial guarantees;
1 Lifting the control exercised by the executive power over the judiciary;
1 Holding corrupt judges accountable, including:
i dismissing them from positions of high responsibility when it is proven that they are involved
in the weakening of the judiciary whether by consecrating its subordination to the executive

power and its exploitation for the |l atteros

phenomena of bribery and corruption;
imposing disciplinary sanctions, including the disqualification of judges who are found to have

committed criminal offenses by vir tue of the law and violations prejudicing the profession and

its ethics;

i imposing criminal sanctions for criminal offenses related to the judicial function such as
acceptance of bribes, abuse of power, and appropriation of public money. The sanctions in
each case shall be accompanied by accountability and disclosure of facts, parties and
personalities participating and involved in the abuse of the judicial institution.

Establishing a new supreme judicial council and electing its members by judges;

1 Makingthe new supreme judicial council 6s powers
related to the professional conduct of judges;

1 Consecrating the independence of the Public

abandoning the rule of pyramidal hierarchy governing the work of the representatives of the public

right. This is realized by the immediate revision of Articles 22 to 25 of the Code of Penal
Procedure , the current law governing the profession of judges and relevant provisions. |

meant i me, the members of the Public Prosecutoro6s

prosecutions and referrals to the courts without any constraint.

1 Consecrating the independence of the State Council by abolishing all forms of organic and financial
subordination to the head of government;

1 Lifting secrecy with respect to the reports of the Court of Accounts, the Administrative Court and
the Court of Budgetary and Financial Discipline and enable them to publish them on a regular
basis and establish ef fective mechanisms to follow up on the implementation of their
recommendations;

1  Strengthening the formation in the complex and recent fields such as financial, exchange,

excl

n the

customs, commercial, banking, IT, and electoral fields as well as with respect to the issues of

bribery, corruption and torture;

1 Changing the perception of the role of Supreme Judicial Institute by consecrating the principles of
independence, impartiality, neutrality, and human rights principles and revitalizing the Center for
Legal and Jud icial Studies and activating its role in the drafting of scenarios to advance the
situation of the judiciary;

1 Creating branches of the Administrative Court with the various authorities to allow people to have
recourse to administrative justice, simplifying and shortening the duration of administrative
litigation, finding solutions for the difficulties in implementing administrative decisions by
instituting the post of enforcement judge in order for the administration to follow up on the
implementation of th e decisions rendered by the Administrative Court.

7 See the various statements by the Association of Tunisian Judges and the Tunisian Judges Union.
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The Ministry of Justice considers fAthat an effective judicial
successful effective democratic transition and a pressing need of the revolution that must be consecrate d

by retaining international standards for the independence of the judiciary, by taking the necessary

measures and procedures for turning the judiciary into a real and independent authority, and by drafting

an integrated legal system based on a Constitutio n that guarantees the independence of
Therefore, the priorities in this respect are Ato put an end t
the marginalization imposed on the authority managing the judiciary as a constitutional inst itution and to

prevent its exploitation for the purposes of the existing poli

For its part, the Constituent Assembly through committees consulted with judges to hear ideas on
drafting laws on the judicial authority.

The Tunisian Association o f Judges considers that prior to any process of election of members of this
authority, all connections with the pervious authoritarian regime must be severed. The Tunisian

Association of Judges requires the appropriate preparation for this process in terms of independent and

neutral supervision, and stresses the facts that the current administration is not qualified to oversee the

el ections, that the various responsibilities and plans must be
must be appointed in order to avoid manipulation during the coming period. The Tunisian Association of

Judges adds that #fan el ectoral system must be developed, which
and impartiality and that standards must be set to exclude the judges who pla yed inappropriate roles in

the past era from running as candidates to these elections, dr

el ections. o

The Constituent Assembly in the constitutive Law No. 6 Relating to the Provisional Organization of the

Public Authoriti es decided to create an authority in consultation with the judges, as a compromise

between election and appointment during the transitional phase. It appears that the priorities of the

reform are: expediting the enactment of the law on the provisional auth ority, replacing the Supreme

Judicial Council, and ending the involvement of political part

c. Developing a Fair Electoral System

In the coming phase after the drafting of the Constitution, Tunisia will face several major tests. The fist
two test will be the legislative elections and the municipal elections. Thereafter, presidential elections

may be held if a presidential political system or a modified presidential system is retained. On the other

hand, an almost unanimous consensus occurred between the various political forces and the majority of
experts on the need to create elected regional authorities. This requires the organization of regional

elections as well. Therefore, the development of a new comprehensive legal fr amework to regulate the
various upcoming elections is a priority that the Constituent Assembly must deal with immediately.

The drafting of a new electoral code raises a number of challenges in order to meet the requirements of
establishing a true and soli  d democracy. The new structure must be based on the lessons drawn from the
elections of the Constituent Assembly in order to retain the positive aspects and to avoid the difficulties

and errors encountered.

The most important positive lesson is that the a dministration must remain neutral. An independent and

neutral authority must be assigned to organize and oversee electoral processes. Flexible and transparent

procedures must be implemented, and that a voting method ensuring broad participation of voters a nd
fair representation of the various forces and political parties must be retained. These lessons also include

enabling all parties to contribute to the monitoring and observation of elections.
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On the other hand, real difficulties emerged during the la st elections of the Constituent Assembly, mainly
during the registration process prior to the elections. These difficulties included the lack of a prior

coordination between the civil status database and the national identity card database. This lack of

coordination prevented the automatic exclusion of the names of dead persons, in addition to the lack of

a mechanism for data transmission between the Ministry of Justice, the Ministry of Interior, and the

Ministry of Finance as well as a lack of reliable da ta on Tunisians residing abroad.

Therefore, the Independent Supreme Authority for Elections in charge of conducting the elections of the
Constituent Assembly recommended adopting voluntary registration on the electoral lists to ensure the
credibility of t he voter information and to allow crossing out the name of dead persons and to improve

data on persons who lost the right to vote by virtue of a judicial judgment. The Authority also
recommended the adoption of the continuous registration method, the creat ion of a special national
application for voter registration, and the re -examination of the coordination methods with other relevant

national applications such as civil status and identity card applications. The Authority suggested
considering the possibil ity of including provisions related to the minimum representation of candidates.

Naturally, there are important differences between conduction a nation -wide election of the Constituent
Assembly, and the demands of local and regional elections. At this poin t, it is necessary to clarify the
status of the current authority, which oversaw the election of the Constituent Assembly, either by

reinforcing it, recomposing it, or replacing it with a new authority. This is achieved by the consecration of

the principle of structural, functional, and financial independence of this authority by specifying this
independence in the constitution and the new law on it creation.

However, it is not necessary to await the entry into force of the new constitution. Rather, it is necessary
to promptly decide to reinforce the existing authority or the creation of the new electoral authorities so

as to provide the sufficient appropriate time for the preparation stage for the organization of the

numerous upcoming elections in such a w ay as to avoid mistakes and improvisation.

This requires the clarification of the mission of the authority supervising the upcoming elections with
respect to the regulatory and supervisory functions and separating the executive functions, from the
formatio n of an administrative, financial, and technical authority enjoying competencies for managing the
electoral process.

The |l essons drawn from the experience of the Constituent Assen
the legal framework for the financi ng of the electoral process. Therefore, it seems necessary to re -

organize the financing of political parties and organizations and the financing of the elections themselves,

which contributes to the transparency and fairness of elections and wards off the risk of suspicious

financing which would prejudice the fairness of elections and threatens the real representation of the

peopl ebs will

It is preferable to retain a system for recording and recovering election campaign expenses and to
establish an efficie nt electronic system to exchange data between the independent authority in charge of
elections and the various departments of the Ministry of Finance.

On the other hand, care must be taken to combat the practices of pressure, bribery, purchasing votes,
electoral fraud, and other practices contrary to the standards of democracy. The rights of voters and
candidates must be reinforced and they must have sufficient means to challenge decisions and a chance
to defend their rights to a fair and transparent electi on.

In this context it is worth mentioning that the report of the Independent Supreme Authority for Elections,
which oversaw the elections of the Constituent Assembly, recommends that major efforts be exerted to
identify the different types of electoral di sputes during all of the phases of the electoral process. The
report also recommends that the principle of adversarial litigation be retained with respect to disputes
related to initial results of the elections.
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The report also notes that various stakehol ders in the electoral process must be trained in how to
document violations and that judges must undergo a special training on elections, which was also
previously suggested by the professional organizations representing judges.

Finally, it is worth mentio ning that it is necessary to draw upom comparative experiences, to conduct
broad discussions, to involve experts, and to be open to assistance from international organizations, in
particular non -governmental organizations that could help to ensure consensu al electoral laws,
structures, and procedures. It is also necessary to develop an electoral framework that rises up to the
level of international standards for democratic elections. This is, in our opinion, the best way to
consolidate a genuine and sustain able democratic electoral culture.

d. Building a Security System in the Service of the Citizen

In addition to the Constitutional Democratic Rally, the Ministry of the Interior was the most powerful tool

of the regime of ousted President Zine El Abidine B en Ali. Ben Ali used this Ministry as a mechanism to
protect the privileges of the President and his closest allies and to cover -up the violations they
committed against the security of the people and their property.

Many of the various agents of the Minis try of Interior provided services for the head of the regime, his
family, and followers. Although most of them were aware of the laws governing public employees, and

although their main function was theoretically to ensure the proper implementation of the law and
sanctioning any contravening party, the security forces systematically violated the law. There is no room

in this report for reviewing all of the illegal practices that the persons affiliated with the security

authorities committed against citizens without being held accountable, except in rare cases.

Thus, the Ministry of Interior took a position that does not belong to it and became part of the political

scene, fiercely defending a corrupted and oppressive regime. The security authority was workin g under
instructions that violated the constitutional principles and legal frameworks, and turned the entire State

into a security -controlled state governed by an authority issuing instructions under a pyramidal

hierarchy, showing loyalty to one person, hi s relatives, and assistants, and protecting rampant

corruption. This security  -controlled state found care and protection under an autocratic regime that used

the security forces, the media, and the judiciary to attack and repress opponents and monitor all persons
whose loyalty is questioned.

Today, relationships between the citizen and the Tunisian security authority are still tense even five
months after the flight of Ben Ali and more than a year after the issuance of the decision ordering the
dissolution of the political police.

The lack of trust between the citizen and the security members is a threat to the success of the

democratic process. Moreover, this instability has negative effects on economic growth and social
development. Therefore, one of the n ext major challenges is to reform the security system in a way that
achieves security without infringing on the freedoms and that reconciles security and democracy.

Reformist intentions emerged after the appointment of judge Farhat Rajhi as Minister of Int erior. Rajhi
introduced a number of changes in responsibilities and retired a number of senior security officials during

February and March 2011. Thereafter, the former transitional government elaborated a plan for

appointing a Minister in charge of reform ing the Ministry of Interior. This new Ministry drafted a plan for
reforming the security sector, in order to transform the security forces from a repressive tool in the

service of tyranny into a tool for serving and protecting citizens.

However, according to the report on human rights issued by Amnesty International about the security

system in Tunisia after the revolution, some corrupt members still exist in various departments of the

security forces and the situation has not changed since the revolution. This is also confirmed by another
report issued by the International Federation of Human Rights in cooperation with Tunisian League for

Human Rights and the National Council for Liberties several months ago.
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According to a referendum conducted recently on the different segments of the Tunisian society, the

manner in which the security members treated people did not change after the revolution. The way in

which they welcome the citizen in security stations has not changed and the way in which security agent S
talk is the same, which confirms that the pre -revolution mentality still prevails.

On 22 November 2011, the Ministry of the Interior issued a White Paper entitled Security and
Development: Towards a Security Authority in the Service of Democracy . This re port includes a vision
and a plan to reform the security system.

According to the speech delivered by the former delegate Minister to the Interior Minister in Charge of
Reforms in Tunisia, this plan is consistent wi t h the fact that t Belaprimarodemmahd on fAexpr es
of the Tunisian people that is the search for the rule of law that protects persons and property, which

necessitated a new organization of public securityo in a way t
provides the necessary method s and requirements for those working in the security facility for

accomplishing their tasks in |line with the democratic regi me |
security of the public order to the security of the public ser

The white book inc  ludes many proposals and consists of six chapters discussing proposals on the

assignment and training of the security forces in the three corps (police, national guards, and civil

protection). In this regard, emphasis was placed on the need to retain clear and objective standards for
promotion according to seniority, professional experience, personal competency, personal qualifications,

and leadership charisma.

The report proposes drafting a charter of professional ethics for the internal security forces, w hich is
considered a social contract between security members and civil society, and which specifies the duties
of the members affiliated to this corps as well as the legal and ethical constraints.

The White paper emphasized the importance of internal supe rvision as an effective way to spare security
members judicial prosecution and to make them feel more secure in the performance of their duty. Other
proposals address the division and structure of the central departments with the Ministry of Interior such

as the General Department of Human Resources, Logistics and Financial Resources and the General
Department for Civil Protection and Public Order.

As for the organization of security agencies in the regions, the report proposed creating municipal police
ope rating within the concept of proximity and referring to the head of the municipality and whose
mission is to address the daily problems in the region.

The report stressed the importance of establishing and organizing a national intelligence agency with the
mission of collecting and analysing information on threats to the security of the country. This agency
would include deal with mainly economic threats, espionage, and terrorism. This agency would be
subject to the executive and supervised by the Minister, the First Minister, or the Head of State in
addition to parliament.

The report concluded that fia democratic state is a state that
not resort to violence nor show leniency and weakness, and this type of security su pposes above all,
unity, independence and neutralityo. Moreover, this requires a

paramount importance in their internal policy and culture. This may be achieved by prohibiting all acts of
political, partisan, an  d ideological interference in the internal security forces.

In another context, the Ministry specified the articles of Law No. 4 of 1969 dated 24 January 1969
regulating public meetings, processions, parades, demonstrations, and gatherings that must be

ame nded, such as Articles 2, 5, and 8, along with other articles. It also specified the articles that should

be preserved and called for the complete removal of other articles. The current Government that was

formed after the Constituent Assembly elections ha s confirmed the reformist orientation.
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Forums and meetings were held to address the issue of reforming the Tunisian security system, during
which participants called for the reform of the legal arsenal outlining this vital area in order to strengthen

and r espect fundamental freedoms for citizens. '8 These meetings were held in the presence of
representatives of security unions that multiplied after the revolution due to the multiplicity of security

departments and authorities affiliated with the Ministry of | nterior and even then President of the

Republic. All of the participants (representatives of security unions, the representatives of some of the

political parties, civil society activists, jurists, and experts) agreed that it is necessary to change the

fun ction of security forces from the protection of the ruler and his allies to the protection of the persons

on Tunisian territory, of public freedoms, and of the security of the country.

Today, the priority is to determine the security requirements in light of citizens' needs (such as freedom,
social justice, development, and stability) and then to develop the appropriate mechanisms for ensuring

their protection. Moreover, a security policy with clear parameters is an urgent popular demand and the

right to se curity is a fundamental human right. In order for the security institution to shift from an

institution for the protection of a regime to an institution in the service of the citizen, it must wisely and

responsibly solve the crisis of legitimacy it faces t oday. It must do this in association with the judiciary,
media, and civil society.

Presently, there is widespread agreement that the current stage requires the immediate restructuring of

the security institution and the formation of its members and units. The reform of the security institution
is an integral part of the constitutional and political reform so as to confer a new legitimacy on the

security institution, which must turn into a democratic institution subject to the same type of

supervision. This is a difficult challenge in itself because it pre -supposes that security must become part
of the democratic equation. This may take some time in order for the security institution to learn the
democratic practices, just as citizens, political parties, and civil society organizations are also learning

democratic practices.

Moreover, the role of the security institution needs a radical re -examination, not at the level of concepts
and perceptions only, but mainly at the level of the tasks that it is supposed t 0 accomplish in a
democratic society where rule of law prevails. In democracies, loyalty is only shown to institutions and

values and not merely to individuals, as is the case in countries tending towards authoritarianism.

Republican security forces are on ly subject to the principles of freedom, justice, and order, and not the

whim of individuals.

However, introducing reforms and overcoming past mistakes will only be achieved if there are
precautions and legal/structural safeguards for deterring attempts to use the Ministry of Interior for a
specific person or party. These reforms include the following:

1 The new constitution must include a chapter confirming that security is a public function that
ensures the protection of the interests of the country and in dividuals without any discrimination.
This would consecrate the idea that the security system is a neutral public authority; a republican
security forces authority that serves democracy.

1 Transparency and clarity must be ensured in formalities by clarifyin g and publicizing the various
authorities that control public security and their composition and by exposing a detailed budget
allocated to each department, so that Tunisians are aware of the positive works of the Ministry
and the difficulties that it may encounter.

1 Civil society must be involved in the drafting of plans for the reform of the security and
administration system and the opportunities for convergence between the authorities of the
Ministry of Interior and the population must be strengthened i n order to identify the pop
needs and demands.

18 |n particular, the seminar held on 23 September 2011 and the seminar held on 8 March 2012.
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1 The principle of election must be retained in local and regional security authorities running the
affairs of the population in their areas. Then, the director of the regional or local security authori ty
is elected from among candidates. The population can then choose the most efficient, honest, and
loyal candidate and the voters acknowledge the eligibility of the most competent among them to
manage the security of the town. This director may be dismiss ed upon violation of the charter of
honour concluded between him and the voters or if he uses his position to violate the law.

1 A charter of honour must be concluded to govern the activity of the security authority.

1 Everything related to decentralization and local/regional communities must be separated and
governed by the Ministry of Regional and Local Development. The Ministry of Interior must be
turned into a ministry concerned only with internal security.

1 The reform of the security authority raises the challenge of changing the security ideology. In
order to address this challenge, a formation program must be developed for the various security
structures and units. These units and structures should be trained on the principles of respect for
the law, co mmitment to transparency in their work, on being subject to regulatory and judicial
accountability, and on participation with the other components of society in establishing a security
regime in the service of the citizen. The role that the security instit ution will remains dependent on
its ability to abide by the rules and principles of democracy and subject its actions to supervisory
regulations and legal accountability. Here lies an additional challenge and it therefore seems
necessary to formulate new t raining programs developed specifically for this purpose, in order to
gradually consecrate sound mentalities and practices and to renew the security institution. The
reform of the security system and its restructuring according to the requirements of a dem ocratic
state will take a rather long time according to security specialists.

Addressing security challenges along with the judicial challenges are prerequisites for addressing the
remaining economic and social challenges.

e. The Economic and Social Chal lenges

Achieving economic development and meeting the social demands is, without a doubt, the biggest and
most difficult challenge. The revolution was launched mostly for social and economic reasons, and

hundreds of thousands of Tunisians protested again st high unemployment, a lack of social justice, and

the worsening of corruption within the ruling regime. Moreover, the right to employment was the first

slogan of the revolution because it is the primary need for a dignified life. Furthermore, in the firs t

protest, the youth of Sidi Bouzid used the slogan, fA' Empl oymen

The slogans on the right to dignity, the fight against corruption and nepotism, as well as the fight against
tyranny were raised in the revolution. However , the revolution and the democratic transition have not
thus far succeeded in solving the problem of unemployment and economic downturn. Rather,

unemployment increased. The number of unemployed persons increased from approximately 700

thousand to one milli  on, including a significant number of university graduates and holders of higher
degrees. Moreover, investment saw a significant decline, export sectors witnessed a regression, the

tourism sector worsened, and the rate of corruption did not decrease accord ing to some international
reports despite the efforts by successive transitional governments.

Today, it seems clear that everyone is completely convinced (government, opposition, civil society, and

trade unions) that unemployment, poverty, and the economic recession are the most major and complex
challenges in Tunisia. The economic and social situation raises several challenges. In addition to the
development of plans and effective development policies, in terms of the rule of law the next constitution

shou Id includes a number of economic and social rights for residents. Additionally, a series of legislative

reforms should be introduced at the level of the administration of both the public and private sectors.
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Legal reforms require enforcing certain standar ds and principles of neutrality, equality, and integrity,
with a specific focus on:
1 The impartiality of the administration (an administation capable of creating a real balance between
its role of implementing the policies of the ruling political regime and its duty of being at an equal
distance from everyone);
1 Transparency and anti  -corruption, also in relation to attracting Tunisian, Arab, and foreign
investments in Tunisia;
1 Efficiency and effectiveness as a fundamental standard for improving profitability.

The most important law  -related challenges on the agenda include re -examining the following economic,
social, and territorial legislations:

1 the regulation related to investment banks, trade, and companies;

1 the regulation related to taxes for stimulating i nvestment, fighting fraud and tax evasion;

1 the basic regulations governing civil servants and agents of public facilities and institutions, with
particular regard to the policies, methods, and standards of appointment in relation to anti -
favouritism and an ti-bribery rules;

1 the provisions on public contracts such as public procurement and concessions and developing an
appropriate legal framework for new types of major contracts such as joint -ventures and public -
private partnerships in order to confer more tr ansparency and competition and to limit corruption
and appearances of corruption.

The elimination of favouritism and bribery in the civil service, especially upon assignment as well as in

terms of public contracts, concessions, and public -private partners  hips, by setting regulations governing
transparent civil service, public demand, and fair competition is a necessary factor for the development

of a sound economic policy and an efficient and fair employment policy.

This requires the development of authori ties and mechanisms for supervising the administration.
Measures should also be taken to strengthen the financial judiciary and to speed up the activation of a

number of relevant authorities, at the forefront of which is the National Anti - Corruption Author ity
established by virtue of Decree No. 120 of 2011  dated 14 November 2011 on combating corruption.

Another important issue is choosing the appropriate structures for regional and local development. This

will likely require are  -examination of the territo rial organization by consecrating a real decentralization

in the new constitution, strengthening local democracy, re -examining the basic laws related to
municipalities and regional/local councils. There is an opportunity to re -examine and expand the

jurisd iction of local and regional councils and to change the supervision mechanisms so as to strengthen

local independence and consecrate the principle of local governance, as well as to re -examination their
financing, local taxation, the Code of Land Use Devel opment and Urbanism . This could lead to separating
local councils from the Ministry of the Interior and creating a ministry specialized in territorial

development and local communities.

The Ministry of Regional Development in the previous government prepa red a study that developed a
detailed vision of regional development that should be taken into consideration and developed.

These reforms should be integrated into other reforms related to security and the judiciary, because
investments are unlikely witho ut guarantees of a secure and fair environment. Similarly, an effective and
permanent solution to corruption and bribery will only be possible through a reform administrative

supervision and of the judicial system. A fair and independent judiciary will con tribute to effectively
addressing corruption.
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Conclusion

Tunisia has achieved a number of significant advancements supporting the rule of law and honest

governance. However, these achievements are still recent and vulnerable. This is normal because Tun isia
is still in a transitional stage. Moreover, these achievements must be strengthened and consolidated.

It is worth mentioning that the public authorities have started to address several of the major

challenges ° in particular the drafting of a democrat ic constitution setting the foundations for a civil state
in a consensual manner and setting the foundations for a culture of a transparent and participatory
governance at all political, administrative, and social levels that rejects the mentality of bribe ry,

favouritism and corruption. At the same time, continuing to raise these numerous major challenges will
help to ensure the consolidation of the achievements and reinforce the state of law and the rule of law.
Laws alone are insufficient in the absence o f a sustainable change in mentalities and the prevailing
political and social culture. Such changes require arduous and long -term efforts.

It is required now to develop a clear roadmap for the short term in order to lift the sense of uncertainty

that many parts of Tunisian society have. It is important to establish confidence and move forward in

dealing with the pressing needs and challenges with respect to the constitutional and political aspects

and major social and economic goals. These are controversia | and interrelated issues. The activation and
development of a number of mechanisms and institutions that proved to be successful in the previous

transitional period may contribute to success in the current and future stages, and can help to put a final

end to tyranny and establish a democratic regime where freedom and the rule of law prevail.

19 The Constituent Assembly began considering of the axes of the future constitution, while government began to make changes

in the security forces, organized seminars on the reform of the security forces, and sta rted considering the review of laws

mainly the law of 1969 regarding manifestations and assembly; the government made also some changes in the justice

administration and declared on march 20, 2012 the preparation of an economic and social program that will be submitted to the
Constituent Assembly, and which aims at fdeveloping a balanced republic

However, the features of this program were still unclear when this report was drafted.
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Relevant Indicators In Rule of Law




1. Freedom House

The influential Freedom House index, used widely in the works of international and academic

organizations, is composed by regional experts who review an extensive collection of data, primarily

newspaper reports as well as analysis by think -tanks and NGO6és. The index measures th
democratic governance reflected by 4 core categories i Accountability an d Public Voice, Civil Liberties,

Rule of Law, and Anticorruption and Transparency. The rule of law is measured with respect to four

sub -areas of government performance: independent judiciary; primacy of rule of law in civil and criminal

matters; accountab ility of security forces and military to civilian authorities; and protection of property

rights. On the basis of this information, separate reports are written for individual countries, which

subsequently lead to a score on the Freedom House indicators.

The Freedom House report is based on numerical rating on a scale from 1 to 7, assigned to each country,
where 1 stands for a free society and 7 for the lowest regard for civil and political freedoms. Tunisia has
been assessed since 2002.

I n O0Fr e etdedMorldi2012 7T The Arab Uprisings and Their Gl obal Repercuss
among the countries with the largest net gains or losses in total aggregate score (0 1 100) between

Freedom in the World 2008 and Freedom in the World 2012 withimprove ment of 35points. Tunisi a
political rights rating improved from 7 to 3, its civil liberties rating improved from 5 to 4, and its status

improved from Not Free to Partly Free due to the free and fair elections for the transitional Constituent

Assembly hel din October, 2011. The report further talks about increased freedoms of speech, press,

assembly, and religious expression; and greater freedom for academics and nongovernmental

organizations, all of which followed the ouster of longtime president Zine el - Abidine Ben Ali in January.

For the first time since 2002 Tunisia improved its status to Partly Free.

Tunisia has also been assessed in the Countries at the Crossroads 2011 report, scoring 2.40 on the rule
of law category. This ranking is lower compared to the 2007 and 2005 Countries at the Crossroads
reports where the country scored 2.92 and 2.79 respectively. Although the difference is not drastic,

it reflects the decline in the performance in the area of rule of law.
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2. Bertelsmann Transformation Index

The Bertelsmann Transformati on Index measures the progress of 128 countries towards full democracy

based on the rule of law and a market economy protected by sociopolitical safeguards. It has been

calculated for years 2003, 2006, 2008, 2010 and 2012. In contrast to minimalist definit ions of electoral
democracy, the BTl's understanding of democracy includes the rule of law and representativeness. It

focuses on 3 dimensions: democracy, market economy and political management. The composite index

relates to both a description of their de mocratic and mar ket economic state

management performance to steer it on a course of solid transformation.

For 128 states, individual reports are written by a country expert, which is then subject to peer review by

another exp ert. This narrative report deals with the whole chain of issues mentioned above.

Subsequently, scores (1  -10, with 1 being the lowest and 10 being the highest score) are given by

country experts on 49 questions. For the present purpose, the political trans formation dimension of the
index is particularly useful, with a focus on the rule of law sub -category.

Since 2006 Tunisiabs Democracy status has increased
change and improvement (see Graph 1). For the same time frame the Rule of Law indicator has

remained unchanged - 3.5 score (see Graph 2). In the 2012 Tunisia Country Report  the scores of the
different subfactors comprising the Rule of law factor were relatively low, reflecting the gravity of the

influence of Ben Ali 6s regime (see Graph 3). The Separation

undeveloped in the constitution. Furthermore, it was reported that there is no clear balance between the
different branches. The Independence of the Judiciary s cored 4 points which is a reflection of that fact
that the judiciary is still very much dependent on the executive branch. On the subfactor Prosecution of

by

office abuse Tunisia scored 3 points which in fact reveals the moderate level of corruption in the co untry.

Lastly, on the Civil rights subfactor Tunisia scored 4 points which by itself talks about difficulties with
managing the issue of human rights, especially in terms of religious tolerance and gender equality.
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3. Transparency International: Corruption

Perceptions Index

The Corruption Perceptions Index (CPI) indicates the perceived level of public -sector corruption in a
country or territory. The CPI table indicates a country's ranking compared t o other countries in the index.
The index is based on data from 13 independent surveys and 10 independent institutions. % These
sources measure the prevalence of corruption in the public and political domains. This assessment is

carried out for virtually al | of the worl dds countries.

The index includes a country's ranking and score, the number of surveys used to determine the score,
and the confidence range of the scoring. Scores range between 1 to 10, with 1 indicating the highest
perceived level of corru  ption and 10 the lowest. The rank shows how one country compares to others
included in the index. The reliability of the CPI scores is determined by the confidence range.

Tunisia has been assessed in the CPI reports since 1998. During the time period bet ween 1998 and 2005
the country received medium scores with slight fluctuations (with highest score of 5.3 in 2001 and lowest

4.8 in 2002). The second half of the assessment period (2006 -2011) was marked by progressing decline

in the scores indicating that the perceived level of corruption has augmented. In 2011 Tunisia scored 3.8

points which is the lowest result for the 12 years of assessment and ranked 9 " amongst the other
countries in the MENA region.

Tunisia CPI score over the years

Year Score

1998 5
1999 5
2000 5.2
2001 5.3
2002 4.8
2003 4.9
2004 5
2005 4.9
2006 4.6
2007 4.2
2008 4.4
2009 4.2
2010 4.3
2011 3.8
Source:
1 www.transparency.org/policy_research/s urveys_indices/cpi

20 Not all surveys include all countries.
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4. Failed States Index

Published since 2005 by the Fund for Peace and the magazine Foreign Policy, the Failed States Index is

composed of twelve indicators of vulnerability over 3 distinct dimensions (social, political and economic )
A total of 177 countries have been assessed by the Failed States Index. The indicators include:

Demographic Pressures, Refugees/IDPs, Group Grievance, Human Flight, Uneven Development,

Economic Decline, Delegitimisation of the State, Public Services, Hu man Rights, Security Apparatus,
Factionalised Elites, and External Intervention. For each indicator, the ratings are determined on the

basis of computer -based quantitative analysis of publications and newspaper articles on a scale of 0 to

10 (where O indic  ates the highest degree of stability and 10 the lowest). The total country score is the

sum of the 12 indicators and ranges from 0 to 120.

Tunisia has been covered by the index since 2005 (see Table 1). Its score on the Human Rights and Rule

of Law indic ator has remained high over the years (average of 7.5) and the country has remained in the

risk zone (fAwarningo). In the 2011 ranking TuniSumaidbsi padgiciary
Legitimacy of the State score changed drastically as protestor s raised in 2011 against poor economic

opportunity for the young people and high levels of corruption. The Human Rights and Security

Apparatus scores declined because of the widespread government corruption and the repression of the

former regime. The gove  rnment exercised political and physical repression towards the protestors, which

aggravated the factionalized elite score by 0.8.

In her commentary for the latest ranking, Foreign Policy journalist Alessandra Wasserstrom explained:
AiThe di s c on toahe fore wrempeotests erupted in December 2010, ultimately leading to the
ouster of long -standing president, Zine Ben Ali. The resignation of Ben Ali has left a power vacuum as

the Tunisian people struggle to find an appropriate form of governance to f ill the gaping leadership hole

while searching for a solution of their economic woes. Regional instability & not least the ongoing conflict

across the border in Libya o wi || al so continue to undermine Tunisiabdbs trans
of Tunisia in the global rank for 2012 has decreased from 108 "in2011t0o 94 "™ in 2012, the country still

remains in the fAirisko zone. The index further shows that since

and human rights has deteriorated.

Rank Social Indicators Economic Political/Military Indicators Total Score
(Total states analyzed in n ) w (out of 120)
st RN P (O 7 e A
2011 108 (177) 55 34 56 52 66 50 72 53 77 70 6.8 438 70.1
2010 118 (177) 57 34 54 52 70 50 64 57 75 65 6.0 37 67.5
2009 121 077) 59 32 54 53 72 49 66 6.1 74 6.2 6.0 34 67.6
2008 122 (77) 56 34 5.1 5.1 72 43 66 59 73 59 6.2 30 65.6
2007 122 077) 56 34 5.1 5.1 74 43 64 59 73 59 62 30 65.6

,
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Table 1

Position Violation of Human

Rights and Rule of Law

2012 94 8.3 74.2
2011 108 7.7 70.1
2010 118 7.5 67.5
2009 121 7.4 67.6
2008 122 7.3 65.6
2007 122 7.3 65.6
2006 100 7.5 65.4
2005 71 7.3 76.3
Sources:
1 www.fundforpeace.org/global/?g=states -tunisia
1 www.fundforpeace.org/global/states/sp -tn-11 - profile -tunisia -1105m.pdf
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5. W orld Bank Governance Indicators

An authoritative scientific indicator in the field of law and governance is the World Bank Governance
Indicators. Instead of working with its own data, the World Bank Governance Indicators Project compiles
statistics from v arious other indices (among which are some of the indicators used in this study). Data
are statistically rescaled to a score from 0 to 1, with a score of 0 indicating a bad result on a particular

variable. Six different dimensions are measured; (1) voice & accountability, (2) political stability and lack

of violence/terrorism, (3) government effectiveness, (4) regulatory quality, (5) rule of law, (6) control of

corruption.

The World Bank Governance indicators result in a percentile rank on each of the six dimensions. Thus,

a percentile rank of 20 on any certain dimension means that on
WOorse scor e. Li kewi se, when a state scores 90, only 10% of the
a high percentile rank indicates better government performance.

Indicators for Tunisia are available from 1996 -2010. For the first 5 years the rule of law indicator reveals

no improvement. The aggregate indicator shows significant development in 2004 (Tunisia scored 58.9 in
comparison w ith the score of 48.8 in 2003). In the following years the indicator remained relatively
steady with minor fluctuations. In relative terms, in 2010, Tunisia with its 59.2 percentile rank performed
well above the regional average (48.1 s percentile rank).

Country Sources Percentile Rank Governance Score Standard Error
(0 -100) (-2.5to +2.5)

TUNISIA 14 2010 | 59.2 0.11 0.14
14 2009 | 59.2 0.15 0.14
14 2008 | 57.7 0.16 0.15
13 2007 | 58.9 0.2 0.15
12 2006 | 58.9 0.24 0.15
12 2005 | 55 0.1 0.16
11 2004 | 58.9 0.18 0.17
9 2003 | 48.8 -0.05 0.18
9 2002 | 53.6 0 0.17
7 2000 | 49.3 -0.11 0.17
7 1998 | 52.2 -0.08 0.2
5 1996 | 50.7 -0.14 0.22

TUNISIA, 1996-2010
Aggregate Indicator: Rule of Law
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*Tunisia, Aggregate Indicator: Rule of Law, 1996 -2010

Sources: http://info.worldbank.org/governance/wgi/pdf/c220.pdf
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6. Ibrahim Index of African Governance

The Ibrahim Index assesses national governance against 57 criteria. The criteria capture the quality of
serv ices provided to citizens by governments. The focus is on the results that the people of a country
experience, rather than stated policies and intentions. Each criterion is weighted and scaled to provide

standardization and proportional influence on the ov erall results of the Index.
The criteria are divided into four over -arching categories which the Index defines as the cornerstone of
a governmentdés obligations to its citizens: Safety and

Sustainable Economic  Opportunity; and Human Development. Data is collected from all over the
continent, and a particular year's index reflects data from 2 years previously, to ensure the greatest
possible accuracy. This time  -lag is more up to date than many other indices.

Tuni sia has been assessed since 2006. In 2012 Tunisiads
Dimension has been slightly above the average score for the MENA region (62.7). Tunisia noted its

highest score (84.9) on the national security, which characte rizes autocratic regimes with strong security
apparatus. The lowest scores were given to rule of law (46.3), accountability (55.4), and personal safety

(30.0) due to the abuses and repressions by the authorities. Tunisia ranks in the top ten for overall

governance quality in the region. This is driven by strong performances in Human Development , and to

a lesser extent  Sustainable Economic Opportunity . Conversely its assessment states that it performs

particularly poorly in Participation and Human Rights . The imbalance between performances in Human

Development and Participation and Human Rights might well have been a trigger for instability. Graphic

Rul e of

over al

description of Tunisia6ds r anki migforthe geriod between §066a r si 20kl. avai | abl e

Tunisia's recent performance in the Ibrahim Index in Africa Governance

Rank
(..152)
2006 2007 2008 2009 2010 2011 06-11

Overall

Safety & Rule of Law

Category / Sub-Category Score (../100) Change

28th Rule of Law 53.6 48.2 47.9 48.3 48.3 46.3 -7 3
11th Accountability 53.0 51.8 55.2 55.2 45.0 55.4 2.3
43rd Personal Safety 56.3 57.5 53.8 55.0 48.8 30.0 -26.3
21st MNational Security 849 049 849 80.9 84.9 849 -0.9

Participation & Human Rights

30th Participation 26.0 26.7 18.5 18.1 17.4 39.6 13.7
35th Rights 33.0 28.3 204 18.7 20.1 35.1 2.1
14th Gender 64.1 64.1 63.1 63.1 64.4 64.4 0.3
2nd Sustainable Economic Opportunity

3rd Public Management 7041 70.8 722 74.0 724 70.2 0.1
11th Business Envircnment 644 65.9 67.6 61.9 61.4 62.2 -2.2
3rd Infrastructure 60.1 61.6 62.8 65.5 67.0 64.3 4.2
3rd Rural Sector 69.1 69.1 68.3 68.3 68.3 77.6 8.5

Human Development

2nd Welfare 78.1 814 79.9 79.4 79.0 79.8 1.7
4th Education 86.4 87.7 85.6 83.9 83.9 83.9 -2.5
7th Health 98.2 98.2 78.7 81.7 81.4 81.4 -16.8
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Rank  Category/sub-category Country African

(of 53) Score Average
(out of 100)  Score
(out of 100)

higher is better higher is better

27th Rule of Law

14th Accountability 49 43
21st Personal Safety 50 44
23rd National Security 85 78

*Tunisia ranking for 2011

Sources:
1 www.moibrahimfoundation.org/en/media/get/20111009 2011 -North - Africa.pdf
1 www.moibrahimfoundation.org/en/media/get/20111003_ENG2011 -lIAG -SummaryReport -sml.pdf
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7. World Bank (Doing Business)

The World Banko6s fAEase of Doi ng Bu sidsaonel8categoriest staetngar anks 183 econ
business; dealing with construction permits; registering property; getting credit; protecting investors;
paying taxes; trading across borders; enforcing contracts; resolving insolvency; and getting electricity.

Eachcountr y 6s ranking is calculated as the simple average of the p
categories. The higher the countryds ranking, the simpler its
property rights, which results in a more favorable busines s climate are. Although the index has no

immediate bearing on the rule of law, transparent and efficient regulation, as well as effective
implementation enables businesses to operate within the rule of law and benefit from protections and
opportunities pro  vided by the law. 2

Tunisia has been assessed in the years 2011, 2012, and 2013 scoring relatively high in most of the

categories. Its 2012 overall "Ease of Doing Business" rank is 46, which in fact is a decline from 2011

when Tunisia was ranked 40. The co untryés performance across the different cat
rather than i mprovement and development. Tunisiabs strongest p
boarders (ranking 32 ™ in 2012), resolving insolvency (ranking 38 ™ in 2012), ease of getti  ng electricity

(ranking 45 in 2012), and protecting investors (ranking 46 ™ in 2012). Remaining challenges seem to be

the ease of getting credit (ranking 98 " in 2012) as well as the ease of dealing with construction permits

(ranking 86 " in2012).Overall , Tuni si adés ranking on the ease of doing busine
regulatory environment is more conducive to the rule of law. The estimated data for 2013 shows that the
ease of doing business in Tunisia has deteriorated. This is particularly true for the ease of starting a

business, registering property and getting credit (see below).

TORIC RANKINGS DB 2013 Rank OB 2012 Rank Change in Rank

Starting a Business 66 54 + 12
Dealing with Construction Permits 93 ar + B
Getting Electricity 51 43 + -3
Registering Property 70 64 + 6
Getting Credit 104 a7 + -7
Protecting Investors 49 45 + -3
Paying Taxes 62 60 + -2
Trading Across Borders 30 31 + 1
Enforcing Contracts 78 7T + -1
Resolving Insolvency 30 38 + 1

Source:

1 www.doingbusiness.org/data/exploreeconomies/tunisia

2Worl d Bank Group, ADoiilMa kBungi me s fZ2@¥Ence for entrepreneurso, World Bank F
[www.doingbusiness.org], last visited on November 14, 2011.
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8. World Justice Project I Rule of Law Index

The World Justice Project Rule of Law | ndex is the most comprehensive source of
adherence to the rule of law in practice. It measures the extent to which states adhere to the rule of law,

focused on practical consequences of the rule of law status on the daily lives of people . All variables are

expressed in a scale from 0 (low adherence to the rule of law) to 1 (high adherence to the rule of law)

and aggregated into factors and sub -factors. Each factor represents one of the following nine dimensions

of the rule of law: limited government powers; absence of corruption; order and security; fundamental

rights; open government; effective regulatory enforcement; access to civil justice; effective criminal

justice; and informal justice. Those are further divided into 52 sub -factors, corresponding to outcomes

that rule of law that societies seek to achieve. The conceptual definition of each factor is linked to the
individual questions in the survey administered to samples representative of the general public and of
local experts in eac  h of the 66 studied countries.

Tunisia has been assessed by the index as of 2012. In the 2012 report, the country occupies the second
place within the MENA region, with its main strengths being the high level of order and security (0.79
ranking 2/7 regio  nally and 3 ™ out of the 30 countries in the upper middle income economic group).
Tunisia is ranked relatively high with respect to the factor of limited government powers with a score of

0.58 which places it second in the MENA region. From a regional per spective, fundamental rights are
protected efficiently in Tunisia T the country is awarded a score of 0.56 in that respect and occupies,
again, a second position in the regional ranking. However, as regards the economic group that Tunisia
belongs to, the s tate is ranked 20/30 on the same factor of fundamental rights protection. The
performance in the sphere of civil and criminal justice is mediocre (with scores of 0.56 and 0.52
respectively). The problems are rooted in the fact that enforcement of civil jus tice in particular is
relatively low and the system in general is overburdened. Corruption remains a problem, especially in the

legislative branch and the law -enforcement sector. The weakest factor is the open government where
Tunisia scores 0.46 where the country ranks 4 ™ in the MENA region and 18

group.

™ in its respective economic

Global Regional Income Group
Rankings Rankings Rankings
0.58 2/7

Limited Government 41/97 9/30
Powers

Absence of Corruption 0.52 39/97 3/7 9/30
Order and Security 0.79 31/97 2/7 3/30
Fundamental Rights 0.56 63/97 2/7 20/30
Open Government 0.46 55/97 a/7 18/30
Regulatory Enforcement 0.55 38/97 3/7 8/30
Civil Justice 0.56 42/97 4/7 10/30
Criminal Justice 0.52 43/97 2(7 10/30

WJP Rule of Law Index for Tunisia, 2012
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